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Court of Appeals of the District of Columbia. 


No. 3738. 

Commercial Solvents Corporation, etc., Appellant, 

vs. 

Andrew W. Mellon, Secretary of the Treasury, et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 39454. 

Commercial Solvents Corporation, a Corporation of the State 

of Maryland, Plaintiff, 

vs. 

Andrew W. Mellon, Secretary of the Treasury of the United States 
of America; George W. Ashworth, Chief of Customs Division of 
the Treasury Department of the United States of America, and 
F. S. Dickson, Chief of Dye and Chemical Control Section of 
Treasury Department of the United States of America, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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Filed October 7, 1921. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court, 

Equity. No. 39464. 

Commercial Solvents Corporation, a Corporation of the State of 

Maryland, Plaintiff, 

vs. 

Andrew W. Mellon, Secretary of the Treasury of the United States 
of America; George W. Ashworth, Chief of Customs Division of 
the Treasury Department of the United States of America, and 
F. S. Dickson, Chief of Dye and Chemical Control Section of 
Treasury Department of the United States of America, Defendants. 

To the Honorable Justice of the Supreme Court of the District of 
Columbia, holding an equity court: 

The plaintiff, Commercial Solvents Corporation, complaining 
says: 

First. The plaintiff, Commercial Solvents Corporation, is a cor¬ 
poration, duly organized and existing under the laws of the State of 
Maryland. The defendant, Honorable Andrew W. Mellon, is Secre¬ 
tary of the Treasury of the United States of America, having been 
duly appointed to that office by the President of the United States 
of America, having been confirmed by the Senate of the United 
States, and having qualified as such, in the month of March, 1921. 
The defendant, George W. Ashworth, is Chief of the Customs Di¬ 
vision of the Treasury Department of the United States. The de¬ 
fendant, F. S. Dickson, is Chief of the Dye and Chemical Control 
Section of the Treasury Department, created under the Act 

2 of Congress, known as the Emergency Tariff Act 1921, and 
hereinafter more particularly referred to. The defendants 

are sued in their respective official capacities. 

Second. By the provisions of the Act of Congress, approved 
October 6, 1917, and known as the “Trading with the Enemy Act,” 
it was, amongst other things, made unlawful for any person in the 
United States, except with the license of the President, to trade or 
attempt to trade, within the meaning of said Act, with any other 
person, when such trading was coupled with knowledge that the 
same was for, on account of or for the benefit of an enemy or an ally 
of enemy, and the President of the United States was thereby given 
power to make orders, rules and regulations for the enforcement of 
said Act, in pursuance of which power the President, by Executive 
Order, dated October 12, 1917, constituted and created a certain 
Executive Board, known as the War Trade Board, constituted and 
having the powers, therein more particularly set forth. A copy of 
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said Executive Order is herewith filed, marked Exhibit X, and is 
praved to be taken as part of this Bill of Complaint. 

Third. That subsequent to the termination of hostilities the War 
Trade Board became a Section or Bureau of the Department of State, 
and was known as the War Trade Board Section of the Department 
of State, and, as such, continued its existence and functions as de¬ 
fined in the Executive Order, above referred to. 

Fourth. That subsequent to the termination of hostilities said 
War Trade Board issued its several Regulations, known as and 
numbered W. T. B. R. 825, 846 and 848, under date of August 15th, 
1919, July 16th, 1920, and April 16th, 1921, respectively, whereby 
it authorized and permitted, under the powers conferred upon it by 
Executive Order aforesaid, the importation into the United States 
under a general license, and without the necessity of obtaining 
special licenses or permits so to do, of all materials, products and 
commodities of foreign origin and manufacture except cer- 

3 tain materials, products and commodities therein more par¬ 
ticularly mentioned and referred to. 

Copies of said War Trade Board Regulations, Nos. 825, 846 and 
848 are herewith filed under one cover, marked Exhibit A, and are 
prayed to be taken as part of this Bill of Complaint. 

As by reference to said War Trade Board Regulations will more 
fully appear, it was thereby provided that amongst the materials, 
products and commodities for which special import licenses or per¬ 
mits were required were Synthetic Organic Chemicals. 

Fifth. The plaintiff further shows that amongst the materials, 
products or commodities, which were at the time of the issuance 
of each and every one of said War Trade Board Regulations Nos. 
825, 846 and 848, held and declared by the War Trade Board to 
be Synthetic Organic Chemicals, were four substances known as 
Acetone, Butyl Alcohol (Butanol), Amyl Alcohol and Fusel Oil, 
all of which were and are substances which are chemicals, contain¬ 
ing carbon in chemical combination with other elements, produced • 
by a chemical process other than one necessary to extract, isolate or 
purify the substance produced from a natural source or to effect its 
separation from a more complex natural compound bv hydrolysis 
or to form a salt, and obtained by fermentation carried on under 
controlled conditions; and each and all of them are in fact Syn¬ 
thetic Organic Chemicals, as those words are understood and used 
commercially and by chemical experts. 

Sixth. In accordance with the Act of Congress and the Executive 
Order, issued in pursuance thereof, the rules and regulations of the 
War Trade Board Section of the State Department, issued and pro¬ 
mulgated in pursuance of the powers and authority, so as aforesaid 
conferred upon it, were binding upon all Collectors of Ports and 
other officials of the Department of Treasury of the United States 
of America, and consequently no Collector of Port or other 

4 Treasury official was authorized by law to permit the impor¬ 
tation into the United States except by special license or 

permit of any Acetone, Butyl Aloohol (Butanol), Amyl Alcohol, 
or Fusel Oil, subsequent to the issue and promulgation of the first 
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of said War Trade Board Regulations, to wit, No. 825, issued under 
date of August 15, 1919. 

Seventh. The plaintiff is informed and therefore avers that the 
War Trade Board did not inform the Treasury Department and its 
various officials that the four substances or products above referred ■ 
to, to wit, Acetone, Butyl Alcohol (Butanol), Amyl Alcohol and 
Fusel Oil had been held and declared by it to be “Synthetic Organic 
Chemicals”, and therefore within the exception of its said Regula¬ 
tions Nos. 825, 846 and 848, and that, notwithstanding that by Reg¬ 
ulations No. 825, 846 and 848 the importation of said substances or 
products without special license was expressly prohibited, impor¬ 
tations of said substances, and particularly of Fusel Oil, continued 
to be received and were allowed to be imported into the United 
States without special license at various ports, and particularly at 
the port of New York, New York. 

The plaintiff further shows that on or about the 23rd day of May, 
1921, the fact last referred to in this paragraph of this Bill of Com¬ 
plaint was brought to the knowledge of F. S. Dixon, Esquire, Act¬ 
ing Chief of the War Trade Board Section of the Department of 
State, and immediately thereupon said Dixon addressed a letter to 
George W. Ashworth, Esquire, Chief of the Customs Division of the 
Treasury Department, in which said Dixon informed said Ash¬ 
worth that the War Trade Board Section of the Department of 
State had received advice from competent authorities that Butanol 
or Butyl Alcohol, Acetone, Amyl Alcohol and Fusel Oil should be 
regarded as Synthetic Organic Chemicals and that no importations 
should be allowed except under individual license, as issued 

5 by the War Trade Board Section, and said Dixon requested 
said Ashworth to instruct all Collectors of Customs, bv cir¬ 
cular letter, that Butanol or Butyl Alcohol, Acetone, Amyl Alcohol 
and Fusel Oil are Synthetic Organic Chemicals, and, as such, re¬ 
quired individual import licenses from the War Trade Board Sec¬ 
tion before their importation into the United States may be made. 

A duplicate original of said letter from said Dixon to said Ash¬ 
worth, bearing the signature of said Dixon, is herewith filed, marked 
Exhibit B, and is prayed to be taken as part of this Bill of Com¬ 
plaint. 

Upon the receipt of said letter by said Ashworth, the Treasury 
Department, through Honorable J. H. Moyle, Assistant Secretary, 
gave instructions under date of May 25th, 1921, to the various Col¬ 
lectors of Customs of the United States; in accordance with the in¬ 
structions and request contained in said letter of May 23rd, 1921. 
A copy of said Circular Letter (106847) is herewith filed, marked 
Exhibit C, and is prayed to be taken as part of this Bill of Com¬ 
plaint. 

And thereafter, and up to the present time, no importations of 
fusel oil into the United States have been permitted or allowed ex¬ 
cept by special and individual license or permit. 

Eighth. Subsequent thereto Congress adopted an Act, known as 
the Emergency Tariff Act, approved May 27th, 1921, containing 
“Title V—Dyes and Chemicals”, Sections 501 A and B, and Section 
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502, (said Sections last referred to being known as the “Dve and 
Chemical Control Act”) by the terms of which none of certain dyes 
and chemicals, therein mentioned and referred to, and including 
particularly Synthetic Organic Chemicals, were permitted to be ad¬ 
mitted to entry or delivered from Customs Custody into the United 
States, unless the Secretary of the Treasury should determine that, 
such article, or a satisfactory substitute therefor, is not ob- 

6 tainable in the United States in sufficient quantities and on 
reasonable terms as to quality, price and delivery, and that 

such article in the quantity to be admitted is required for consump¬ 
tion by an actual consumer in the United States within the period 
of six months thereafter. 

And by the terms of said Dye and Chemical Control Act the War 
Trade Board Section of the Department of State was discontinued 
as such, and its personnel and the functions remaining to it were 
transferred to and became a Section of the Treasury Department, 
known as the Dye and Chemical Control Section. 

Ninth. The plaintiff is advised by counsel and therefore avers 
that Congress in and by the Dye and Chemical Control Act adopted 
and used almost verbatim the language of War Trade Board Regu¬ 
lation No. 848, promulgated April 16, 1921, and that Congress 
meant and intended by said Dye and Chemical Control Act to use 
the words contained therein, and particularly the words “Synthetic 
Organic Chemicals” in the same sense, and with the same meaning 
and effect, as the same had been used and interpreted by the War 
Trade Board Section, and that it meant and intended that the 
words “Synthetic Organic Chemicals” should include and cover, 
amongst other substances and chemicals, the four substances or 
chemicals above referred to, to wit, Acetone, Butyl Alcohol (Bu¬ 
tanol), Amyl Alcohol arid Fusel Oil, which, as hereinbefore set 
forth, had been held and declared by said War Trade Board Sec- 
tion .to be “Synthetic Organic Chemicals”, prior to the passage of 
said Dye and Chemical Control Act. 

And the plaintiff further shows that it was the true object and 
effect of said Dye and Chemical Control Act that no Acetone, Butyl 
Alcohol (Butanol), Amyl Alcohol or Fusel Oil should be imported 
into the United States except under special license or permit and 
then only subject to the conditions prescribed and set forth 

7 in said Act. 

Tenth. Subsequent to the enactment of said Dye and Chem¬ 
ical Control Act, to wit, under date of July 21, 1921, the Treasury 
Department, through Honorable J. H. Moyle, Assistant Secretary, 
issued its Treasury Decision No. 38799, “Title Dye and Chemical 
Control—Regulations covering certain definitions and procedure, 
under the Dye and Chemical Control Act of May 27, 1921,” read¬ 
ing in part, as follows: 

To collectors of customs and others concerned: 

In order to carry out the provisions of Section 501-a of the Act of 
Congress, approved May 27, 1921, known as the Emergency Tariff 
Act and Anti-Dumping Act, and Dye and Chemical Control Act, by 
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virtue of authority therein granted, the following regulations are 
promulgated for the guidance of customs officials: 

1. The terms “synthetic organic chemical and synthetic organic 
drug”, used in said Section 601-a are interpreted to apply to any 
substance which is known commercially as a chemical or drug and 
which contains carbon in chemical combination with other elements 
(excepting cyanides, cvanamides, carbides, carbonates and bicar¬ 
bonates of metals or inorganic radicals) and which has been pro¬ 
duced by any chemical process other than that necessary to extract, 
isolate or purify the substance from a natural source or to effect 
its separation from a more complex natural compound by hydroly¬ 
sis or to form a salt. 

2 Products obtained by fermentation, if such fermentation is 
carried on under controlled conditions, are considered to be syn¬ 
thetic organic chemicals. Distillation which simply separates a sub¬ 
stance already formed from other substances does not make the 
product of such simple distillation a synthetic chemical or drug 
but if the substance is subject to destructive distillation the products 
of such destructive distillation are considered to be synthetic organic 
chemicals or drugs. 

♦ * * * * * * 

4. In those cases where a particular substance may be either a 
natural or Synthetic product it should be assumed that the sub¬ 
stance is a synthetic product if it is known that the product pro¬ 
duced is of a substantial commercial quantity. Tn cases of doubt 
the-question will be referred to the Department. 

5. In the event of an importation of a dye, an organic chemical 

or an organic drug which is known to he produced in sub- 
8 stantial commercial quantities both synthetically and other¬ 
wise (the words “synthetically” and “organic” being used in 
the sense as defined in paragraphs 1 and 2 of these regulations), 
an affidavit of the manufacturer stating clearly the process of manu¬ 
facture of the product may be submitted with the invoice bv the 
importer. 

A copy of said Treasury Decision 38799 is herewith filed marked 
Exhibit D and is prayed to be taken as part of this Bill of-Com¬ 
plaint. 

The plaintiff is advised and therefore avers that in the Chemical 
industry, and by the State, Treasury and Legislative Departments 
of the United States Government, substances are classified generally 
as Natural and Synthetic; that natural substances are those which 
are found in nature alone or in combination with other substances 
from which they must be separated by some one of various chemical 
processes; that synthetic substances are those which are not so found 
in nature, but which may be said to be the products of manufacture, 
and that it is this distinction or classification which constitutes the 
theory upon which said Treasury- Decision 38799 is based; and 

The plaintiff is further advised and therefore avers that each and 
all of the substances, above referred to, to wit, Acetone, Amyl 
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Alcohol, Butyl Alcohol (Butanol) and Fusel Oil, comply in all 
respects of nature and method or manner of manufacture or pro¬ 
duction with the general definition of “Synthetic Organic Chemicals” 
contained and set forth in said Treasury Decision 38799, and that 
they and each and all of them are in point of fact “Synthetic 
Organic Chemicals” within the definition of said Treasury Decision 
and within the meaning and effect of the term “Synthetic Organic 
Chemicals” as used in said Dye and Chemical Control Act ; and that 
therefore the importation of each and all thereof into the United 
States is prohibited by said Act of Congress, except subject to special 
license issued under the conditions specified in said Act. 

Eleventh. The plaintiff is informed, and therefore avers 

9 that various importers, and would-be importers, of Fusel Oil 
contend and have made • representations and statements to 

various Bureaus and Officials of the Treasury Department, to the 
effect that Fusel Oil is not a Synthetic Organic Chemical, and that 
its importation is not subject to the prohibition contained in the 
Dye and Chemical Control Act; that said contentions have been con¬ 
sidered by the various defendants, in their respective capacities, as 
Chief of the Dye and Chemical Control Section, as Chief of the 
Customs Division and as Secretary of the Treasury, respectively and 
that notwithstanding that Fusel Oil is in point of fact a Synthetic 
Organic Chemical and was so held and ruled to be by the War 
Trade Board Section of the State Department, at the time it 
formulated, issued and promulgated its various Regulations above 
referred to, and notwithstanding that from its nature and manner 
and method of manufacture it falls within the definition of “Synthetic 
Organic Chemicals,” as set forth in said Treasury Decision No. 
38799 above referred to, Honorable Edward Clifford, Assistant 
Secretary of the Treasury Department, with the approval of the de¬ 
fendant, Secretary of the Treasury, has issued, under date of Septem¬ 
ber 30, 1921, instructions to the various Collectors of Ports and other 
officials of the Treasury Department that Fusel Oil is not a Synthetic 
Organic Chemical and that its importation, except subject to special 
license and under the terms, conditions and provisions of the Dye 
and Chemical Control Act, is not prohibited by the terms of that 
Act. A copy of said instructions or ruling, marked Exhibit E, is 
herewith filed and is prayed to be taken as part of this Bill of Com¬ 
plaint. 

Twelfth. The plaintiff further avers that Fusel Oil or a satisfactory 
Substitute therefor can be obtained in the United States in 

10 sufficient quantities and on reasonable terms as to quality, 
price and delivery; and that the defendants are fully informed 

of all facts appertaining to the market conditions and production of 
the same, and are prepared to hold and rule that the importation of 
Fusel Oil is prohibited by the Dye and Chemical Control Act, except 
ih special cases, provided that Fusel Oil is a “Synthetic Organic 
Chemical,” and the plaintiff further avers that the only difference or 
controversy between it and the defendants in their respective official 
capacities, is that the defendants have ruled and have instructed all 
Collectors of Customs and other officials of the Treasury Department 
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that Fusel Oil is not a “Synthetic Organic Chemical/’ contrary, as 
the plaintiff contends, to the fact and to the definition put by the 
Treasury Department itself upon those words and to the true mean¬ 
ing of the words “Synthetic Organic Chemicals,” as used in the Dye 
and Chemical Control Act, it being the contention of the plaintiff 

1st. That Fusel Oil is in point of fact a “Synthetic Organic 
Chemical 

2nd. That Congress by the adoption and use of these *words to de¬ 
scribe the chemical substances and products, the importation of which 
it prohibited by the Dye and Chemical Control Act, in view of the 
definition of the same which had been previously given by the War 
Trade Board Section of the State Department, intended the same to 
include and cover Fusel Oil as a “Synthetic Organic Chemical” and 
to prohibit its importation into the United States, except subject to 
the conditions prescribed in said Dye and Chemical Control 
Act. 

11 Thirteenth. The plaintiff further shows that while the 
Secretary of the Treasury is by Section 407 of the Emergency 

Tariff Act, given power to make rules and regulations necessary for 
the enforcement of the Act, he is given no discretionary power to 
interpret any provision of the Act, whether ambiguous or not, and 
that his functions and those of the other defendants with respect to 
the importation of the dye stuffs and other chemicals, prohibited 
by the Act, are ministerial only, excepting only with relation to 
issuance of individual permits or licenses in special cases under the 
conditions prescribed by the Act. 

Fourteenth. The plaintiff further shows that there are produced 
in the United States of America considerable quantities of Fusel Oil, 
which are sufficient, or substantially sufficient, for all those purposes 
for which a satisfactory substitute for Fusel Oil is not obtainable in 
the United States or any of its possessions. 

Fifteenth. The plaintiff is informed and therefore avers that there 
are now in Customs Control or at various European ports awaiting 
or available for shipment to the United States large quantities of 
Fusel Oil. 

The plaintiff further shows, as is also above stated, that Fusel Oil, 
as commonly known, is a product of the distillation of starchy sub¬ 
stances and is produced in the course of making distilled spirits, and 
that it is produced in large quantities in those countries of Europe, 
especially in Germany, where the production of spirits is not pro¬ 
hibited by law and proceeds upon a large scale. 

The plaintiff further shows that because of this fact, there can be 
said to be no such thing as a standard production cost of Fusel Oil, 
and that the same can be sold with profit to the producer at any price 
whatsoever, and that consequently the competition between 

12 Fusel Oil and any other commodity which is manufactured 
under ordinary conditions of cost and production can easily 

be conducted by producers of Fusel Oil in such manner as to ruinously 
undersell such competitors and put them out of business. 

The plaintiff further shows that imported Fusel Oil is subject to 
only the nominal duty of one quarter of a cent (*4^) per pound, 
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which under the circumstances is wholly insufficient to constitute any 
protection whatsoever to American manufacturers of Fusel Oil and 
competitive substances. 

Sixteenth. The plaintiff further shows that it owns and operates 
large plants at Terre Haute, Indiana, built and constructed by a 
predecessor corporation of the same name, which was owned and 
financed jointly by the American and British Governments, for the 
manufacture of Butyl Alcohol (Butanol), Acetone and Ethyl Alco¬ 
hol, and that Butyl Alcohol is a substance which can be used and is 
in fact now being used by practically all of the former users of Fusel 
Oil as a satisfactory and efficient substitute for Fusel Oil. 

Seventeenth. The plaintiff further shows that its said plant has 
ample capacity to manufacture and produce sufficient quantities of 
Butyl Alcohol to supply and fill all of the needs and demands for the 
same and for the users of Fusel Oil; it further shows that the quality 
of the Butyl Alcohol produced by it is such as to fulfill practically 
all of the requirements, specifications and demands of the users of 
Fusel Oil; and it also shows that it sells and offers its Butyl Alcohol 
for sale at a reasonable price and on even and equal terms to all pur¬ 
chasers, having regard to the quantities of their purchases, any dif¬ 
ferences in price being merely sufficient to equalize the differences 
in the cost of selling in large or small quantities. 

Eighteenth. The plaintiff further shows that both Fusel 
13 Oil and Butyl Alcohol (Butanol) are used for the same gen¬ 
eral purposes in various chemical industries, that Butyl Al¬ 
cohol (Butanol) may be used for all or practically all of the purposes 
for which Fusel Oil is used, and that said two substances are in di¬ 
rect and immediate competition with each other. 

Nineteenth. The plaintiff further shows that at the time it com¬ 
menced its business and began the manufacture and sale of Butyl 
Alcohol (Butanol) in general commerce, the price demanded by Eu¬ 
ropean dealers and manufacturers of Fusel Oil was approximately 
sixty-seven cents per pound, that the plaintiff has always offered its 
Butyl Alcohol for sale at a uniform scale of prices based on the cost 
of production and has in no case asked more than 28.3 cents per 
pound in carload lots, with proportionate prices for smaller ship¬ 
ments, and that the effect of the prices at which the plaintiff has of¬ 
fered Butyl Alcohol (Butanol) for sale has been to reduce steadily 
the price asked for Fusel Oil, until now Fusel Oil is being offered for 
sale at a price which is less than the price at which the plaintiff can 
sell its Butyl Alcohol (Butanol) and make a fair profit on the same. 

Twentieth. The plaintiff further shows that its business and the 
nature of the chemical industry carried on by it are exactly of the 
nature and kind which the Congress desired and designed to protect 
from foreign, and particularly from enemy, competition by the 
means of the Dye and Chemical Control, provided by the Act above 
referred to, and that to permit the importation of the large quanti¬ 
ties of Fusel Oil now in Customs Custody or awaiting or available for 
shipment to the United States from European ports, except in particu¬ 
lar cases upon individual licenses, will cause the plaintiff immediate 

2—3738a 
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and irreparable loss, damage and injury; that said loss, dam- 

14 age and injury will consist of an immediate loss of profits to 
which the plaintiff is reasonably and properly entitled, will 

cause the present importation into the American market of large 
quantities of low-priced Fusel Oil, and may thereby permanently de¬ 
stroy, and certainly for a long period of time curtail, the American 
market for Butyl Alcohol (Butanol), not only to the great and ir¬ 
reparable loss and damage of the plaintiff, but also to the ultimate 
loss and damage of American manufacturers and consumers of such 
solvents generally, by virtue of the fact that when American Butyl 
Alcohol (Butanol) is driven from the market the price of Fusel Oil 
can, and probably will be, advanced to the level prevailing before the 
commercial production of Butyl Alcohol was begun by the plaintiff, 
as above set forth. 

Twenty-first. That the nature of the plaintiff’s case is such that it 
is without remedy at law and can only have relief of the matters com¬ 
plained of in a Court of Equity. 

Twenty-second. The plaintiff further shows that its reasons for 
praying the Court to issue an immediate restraining order against 
the defendant Secretary of the Treasury and other defendants in this 
case are: 

1st. That if the Secretary of the Treasury and other defendants 
should permit the importation of Fusel Oil, without special permit, 
on the theory, and in accordance with said letter of instruction, above 
referred to, that Fusel Oil is not a Synthetic Organic Chemical, there 
are no legal steps whereby the plaintiff can protect itself from great 
loss and damage, contrary to the provisions of the Dye and Chemical 
Control Act. 

2nd. That the loss, damage and injury which would be suffered 
by the plaintiff as a result of said letter of instructions would be 
great, immediate and irreparable, in the manner and for the 

15 reasons hereinbefore set forth. 

Wherefore, the premises considered', this plaintiff prays. 

1. That a writ or writs of subpoena may issue herein, directed to 
the defendant Honorable Andrew W. Mellon, Secretary of the Treas¬ 
ury of the United States of America, and George W. Ashworth, Chief 
of the Customs Division of the Treasury Department of the United 
States, and F. S. Dickson, Chief of the Dye and Chemical Control 
Section of the Treasury Department of the United States, requiring 
them and each of them, to appear herein upon a day certain, and 
then and there answer this Bill of Complaint, but not under oath, an¬ 
swer under oath being hereby expressly waived. 

2. That the Court will enter its order and decree perpetually en¬ 
joining and restraining the defendants, Honorable Andrew W. Mel¬ 
lon, Secretary of the Treasury of the United States of America, 
George W. Ashworth, Chief of the Customs Division of the Treasury 
Department of the United States, and F. S. Dickson, Chief of the 
Dye and Chemical Control Section of the Treasury Department of 
the United States, and each of them, from giving any orders or in¬ 
structions to any Collector of Port of the United States or other per¬ 
son, or permitting or doing any other act or thing, looking to or per- 
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mitting the release from Customs Custody or the importation into 
the United States of America of Fusel Oil or any other Synthetic Or¬ 
ganic Chemical, except subject to and in pursuance of an individual 
license in each special case, granted and issued in accordance with 
the terms and provisions of the Dye and Chemical Control Act, ap¬ 
proved May 27, 1921. 

3. That pending the final determination of this cause the Court 
will enter its order or decree enjoining and restraining the defendant 

Honorable Andrew W. Mellon, Secretary of the Treasury of 

16 the United States of America, George W. Ashworth, Chief of 
the Customs Division of the Treasury Department of the 

United States, and F. S. Dickson, Chief of the Dye and Chemical 
Control Section of the Treasury Department of the United States, and 
each of them, from giving any orders or instructions to any Collector 
of Port of the United States or other person, or permitting or doing 
any other act or thing, looking to or permitting the release from 
Customs Custody or the importation into the United States of Amer¬ 
ica of Fusel Oil or any other Synthetic Organic Chemical, except 
subject to and in pursuance of an individual license in each special 
case, granted and issued in accordance with the terms and provisions 
of the I)ye and Chemical Control Act, approved May 27, 1921. 

4. That for the cause shown herein the Court will enter a restrain¬ 
ing order, in accordance with the Act of Congress, in such cases made 
and provided, restraining for such limited period as the Court may 
fix and until the hearing of the application for the issuance of the 
temporary injunction, herein applied for, and upon such terms as to 
the Court may seem til and proper, the defendant Honorable Andrew 
W. Mellon, Secretary of the Treasury of the United States of Amer¬ 
ica, George W. Ashworth, Chief of the Customs Division of the Treas¬ 
ury Department of the United States, and F. S. Dickson, Chief of the 
Dye and Chemical Control Section of the Treasury Department of 
the United States, and each of them, from giving any orders or in¬ 
structions to any Collector of Port of the United States or other per¬ 
son, or permitting or doing any other act or thing, looking to or per¬ 
mitting the release from Customs Custody or the importation into 
the United States of America of Fusel Oil or any other Synthetic 

Organic Chemical, except subject to and in pursuance of an 

17 individual license in each special case, granted and issued in 
accordance with the terms and provisions of the Dye and 

Chemical Control Act, approved May 27, 1921. 

5. That the plaintiff may have such other relief as to its case may 
require. 

And this the plaintiff will ever pray. 

COMMERCIAL SOLVENTS CORPORATION, 

By P. G. MUMFORD, 

Vice President , Plaintiff. 


E. P. KEECH, Jr, 

B. II. WARNER, Jr, 

Solicitors for Plaintiff. 



12 COMMER’l 80LVENT8 CORP. V8 . A. W. MELLON ET AL. 

18 District of Columbia, 

City of Washington t set: 

I hereby certify that on this 7" day of October, 1921, there per¬ 
sonally appeared before the subscriber, a Notary Public in and for 
the City and District aforesaid, Philip G. Mumford, who made oath 
in due form of law that he is the Vice President of Commercial 
Solvents Corporation, the plaintiff in the above entitled action in 
equity, that the matters and facts set forth in the foregoing bill are 
true, except such matters and facts as are averred upon information 
and belief, and concerning those he is credibly informed and be¬ 
lieves the same to be true. 

P. G. MUMFORD. 

Subscribed and sworn to before me this 7th day of October, 1921. 

[Notarial Seal.] ROBERT R. FAULKNER, 

Notary Public. 

Com. expires 12/6/25. 


19 Exhibit X. 

Executive Order . 

Vesting Power and Authority in Designated Officers and Making 
Rules and Regulations under Trading with the Enemy Act and 
Title VII of the Act Approved June 15, 1917. 

By virtue of the authority vested in me by “An act to define, 
regulate, and punish trading with the enemy and for other pur¬ 
poses,approved October 6, 1917, and by Title VII of the act ap¬ 
proved June 15, 1917, entitled “An act to punish acts of interference 
with the foreign relations, the neutrality and the foreign commerce 
of the United States, to punish espionage and better to enforce the 
criminal laws of the United States and for other purposes” (herein¬ 
after designated as the espionage act), I hereby make the following 
orders and rules and regulations: 


War Trade Board. 

I. I hereby establish a War Trade Board to be composed of repre¬ 
sentatives, respectively, of the Secretary of State, of the Secretary 
of the Treasury, of the Secretary of Agriculture, of the Secretary of 
Commerce, of the Food Administrator, and of the United States 
Shipping Board. 

II. I hereby vest in said board the power and authority to issue 
licenses under such terms and conditions as are not inconsistent w r ith 
law, or to withhold or refuse licenses, for the exportation of all 
articles, except coin, bullion or currency, the exportation or taking 
of which out of the United States may be restricted by proclamations 
heretofore or hereafter issued by me under said Title VII of the 
espionage act. 
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III. I further hereby vest in said War Trade Board the power 
and authority to issue, upon such terms and conditions as are not 
inconsistent with law, or to withhold or refuse, licenses for the 
importation of all articles the importation of which may be restricted 
by any proclamation hereafter issued by me under section 11 of the 
trading with the enemy act. 

IV. I further hereby vest in said War Trade Board the power and 
authority not vested in other officers by subsequent provisions of 
this order, to issue, under such terms and conditions as are not in¬ 
consistent with law, or to withhold or refuse, licenses to trade either 
directly or indirectly with, to, or from, or for, or on account of, or 
on behalf of, or for the benefit of, any other person, with knowledge 
or reasonable cause to believe that such other person is an enemy 
or ally of enemy, or is conducting or taking part in such trade di¬ 
rectly or indirectly for, or on account of, or on behalf of, or for the 
benefit of, an enemy or ally of enemy. 

V. I further hereby vest in said War Trade Board the power and 
authority, under such terms and conditions as are not inconsistent 
with law, to issue to every enemy or ally of enemy, other than 
enemy or ally of enemy insurance or reinsurance companies, doing 
business within the United States through an agency or branch 
office, or otherwise, applying therefor within 30 days of October 6. 
1917, licenses temporary or otherwise to continue to do business, or 
said board may withhold or refuse the same. 

VI. And I further herebv. vest in said War Trade Board the 

«/ 

executive administration of the provisions of section 4 ( b) of the 
trading with the enemy act relative to granting licenses to enemies 
and enemy allies to assume or use other names than those by which 
they were known at the beginning of the war. And I hereby 
authorize said board to issue licenses not inconsistent with the pro¬ 
visions of law or to withhold or refuse licenses to any enemy, 
20 or ally of enemy, or partnership of which an enemy or ally 
of enemy is a member or was a member at the beginning of 
the w’ar, to assume or use any name other than that by which such 
enemy or ally of enemy or partnership was ordinarily known at the 
beginning of the war. 

VII. I hereby revoke the Executive order of August 21, 1917, 
creating the Exports Administrative Board. All proclamations, 
rules, regulations, and instructions made or given by me under Title 
VIII of the espionage act and now r being administered by the Ex¬ 
ports Administrative Board are hereby continued, confirmed, and 
made applicable to the War Trade Board, and all employees of the 
Exports Administrative Board are hereby transferred to and con¬ 
stituted employees of the War Trade Board in the same capacities, 
and said War Trade Board is hereby authorized to exercise without 
interruption the pow ? ers heretofore exercised by said Exports Ad¬ 
ministrative Board. 

VIII. The said War Trade Board is hereby authorized and em¬ 
powered to take all such measures as may be necessary or expedient 
to administer the powers hereby conferred. And I hereby vest in 
the War Trade Board the power conferred upon the President by 


——. 
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section 5 (a) to make such rules and regulations, not inconsistent 
with law, as may be necessary and proper for the exercise of the 
powers conferred upon said board. 


War Trade Council, 

IX. I hereby establish a War Trade Council to be composed of 
the Secretary of State, Secretary of the Treasury, Secretary of 
Agriculture, Secretary of Commerce, the Food Administrator, and 
the chairman of the Shipping Board, and I hereby authorize and 
direct the said War Trade Council thus constituted to act in an 
advisory capacity in such matters under said acts as may be referred 
to them by the President or the War Trade Board. 


Secretary of the Treasury. 

X. I hereby vest in the Secretary of the Treasury the executive 
administration of any investigation, regulation, or prohibition of 
any transaction in foreign exchange, export or earmarking of gold 
or silver coin, or bullion or currency, transfers of credit in any form 
(other than credits relating solely to transactions to be executed 
wholly within the United States) and transfers of evidences of in¬ 
debtedness or of the ownership of property between the United 
States and any foreign country, or between residents of one or more 
foreign countries, by any person within the United States; and I 
hereby vest in the Secretary of the Treasury the authority and 
power to require any person engaged in any such transaction to 
furnish under oath complete information relative thereto, including 
the production of any books of account, contracts, letters or other 
papers in connection therewith in the custody or control of such 
person, either before or after such transaction is completed. 

XI. I further hereby vest in the Secretary of the Treasury the 
executive administration of the provisions of subsection (r) of sec¬ 
tion 3 of the trading with the enemy act relative to sending, or 
taking out of, or bringing into, or attempting to send, take out of. 
or bring into, the United States, any letter, writing or tangible form 
of communication, except in the regular course of the mail; and of 
the sending, taking, or transmitting, or attempting to send, take, 
or transmit, out of the United States, any letter, or other writing, 
book, map, plan or other paper, picture, or any telegram, cablegram, 
or wireless message, or other form of communication intended for or 
to be delivered, directlv or indirectly, to an enemv or ally of enemv. 
And said Secretary of the Treasure is herebv authorized and em- 

V V 

powered to issue licenses to send, take or transmit out of the United 
States anything otherwise forbidden by said subsection (c) and 
give such consent or grant such exemption in respect thereto, as is 
not inconsistent with law, or to withhold or refuse the same. 
21 XII. I further authorize the Secretary of the Treasury to 

grant a license under such terms and conditions as are not 
inconsistent with law r or to withhold or refuse the same to any 
“enemy” or “ally of enemy” insurance or reinsurance company do- 
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ing business within the United States through an agency or branch 
office or otherwise, which shall make application within 30 days of 
October 6, 1917. 

XIII. I hereby authorize and direct the Secretary of the Treasury, 
for the purpose of such executive administration, to take such meas¬ 
ures, adopt such administrative procedure, and use such agency or 
agencies as he may from time to time deem necessary and proper for 
that purpose. The proclamation of the President, dated September 
7, 1917, made under authority vested in him by Title VII of said 
act of Congress, approved June 15, 1917, shall remain in full force 
and effect. The Executive order, dated September 7, 1917, made 
under the authority of said title shall remain in full force and effect 
until new regulations shall have been established by the President, 
or by the Secretary of the Treasury, with the approval of the Presi¬ 
dent, and thereupon shall be superseded. 

Censorship Board. 

XIV. I hereby establish a Censorship Board to be composed of 
representatives, respectively, of the Secretary of War, the Secretary 
of the Navy, the Postmaster General, the War Trade Board, and the 
chairman of the Committee on Public Information. 

XV. And I hereby vest in said Censorship Board the executive ad* 
ministration of the rules, regulations, and proclamations from time to 
time established by the President under subsection ( d ) of section 3, 
of the trading-with-the-enemy act, for the censorship of communica¬ 
tions by mail, cable, radio, or other means of transmission passing 
l)etween the United States and any foreign country from time to time 
specified by the President, or carried by any vessel or other means 
of transportation touching at any port, place, or territory of the 
United States and bound to or from any foreign country. 

XVI. The said Censorship Board is hereby authorized to take all 
such measures as may be necessary or expedient to administer the 
powers hereby conferred. 


Federal Trade Commission. 

XVII. I further hereby vest in the Federal Trade Commission the 
power and authority to issue licenses under such terms and condi¬ 
tions as are not inconsistent with law or to withhold or refuse the 
same, to any citizen of the United States or any corporation organized 
within the United States to fde and prosecute applications in the 
country of an enemy or ally of enemy for letters patent or for regis¬ 
tration of trade-mark, print, label, or copyright, and to pay the fees 
required by law and the customary agents’ fees, the maximum 
amount of which in each case shall be subject to the control of such 
commission; or to pay to any enemy or ally of enemy any tax, 
annuity, or fee which may be required by the laws of such enemy or 
ally of enemy nation in relation to patents, trade-marks, prints, 
labels, and copyrights. 
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XVIII. I hereby vest in the Federal Trade Commission the power 
and authority to issue, pursuant to the provisions of section 10 (c) 
of the trading-with-the-enemy act, upon such terms and conditions 
as are not inconsistent with law, or to withhold or refuse a license 
to any citizen of the United tates, or any corporation organized 
within the United States, to manufacture or cause to be manufactured 
a machine, manufacture, composition of matter, or design, or to 
carry on or cause to l>e carried on a process under any patent, or to 
use any trade-mark, print label, or copyrighted matter owned or con¬ 
trolled by an enemy or ally of enemy, at any time during the present 
war; and also to fix the prices of articles and products manu¬ 
factured under such licenses necessary to the health of 
22 the military and the naval forces of the United States, or the 
successful prosecution of the war; and to prescribe the fee 
which may be charged for such license, not exceeding $100 and not 
exceeding 1 per cent of the fund deposited by the licensee with the 
alien property custodian as provided by law. 

XIa. I hereby further vest in the said Federal Trade Commis¬ 
sion the executive administration of the provisions of section 10 (d) 
of the trading-with-the-enemy act, the power and authority to pre¬ 
scribe the form of, and time and manner of filing statements of the 
extent of the use and enjoyment of the license and of the prices re¬ 
ceived and the times at which the licensee shall make payments to 
the alien property custodian, and the amounts of said payments, in 
accordance with the trading-with-the-enemy act. 

XX. I further hereby vest in the Federal Trade Commission the 
power and authority, whenever in its opinion the publication of an 

invention or the granting of a patent may be detrimental to the 
public safety or defense, or may assist the enemy, or endanger the 
successful prosecution of the war, to order that the invention be kept 
secret and the grant of letters patent withheld until the end of the 
war. 

XXI. The said Federal Trade Commission is hereby authorized 
to take all such measures as may be necessary or expedient to ad¬ 
minister the powers hereby conferred. 

The Postmaster General. 

XXII. I hereby vest in the Postmaster General the executive ad¬ 
ministration of all the provisions (except the penal provisions) of 
section 19, of the trading-with-the-enemy act, relating to the print¬ 
ing, publishing or circulation in any foreign language of any news 
item, editorial, or other printed matter respecting the Government 
of the United States or of any nation engaged in the present war, 
its policies, international relations, the state or conduct of the war or 
any matter relating thereto, and the filing with the postmaster at 
the place of publication, in the form of an affidavit of a true and 
complete translation of the entire article containing such matter 
proposed to be published in such print, newspaper or publication, 
and the issuance of permits for the printing, publication and dis- 
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tribution thereof free from said restriction. And the Postmaster 
General is authorized and empowered to issue such permits upon 
such terms and conditions as are not inconsistent with law and to 
refuse, withhold or revoke the same. 

XXIII. The sum of $35,000 or so much thereof as may be neces¬ 
sary is hereby allotted out of the funds appropriated by the trading- 
with-the-enemy act, to be expended by the Postmaster General in 
the administration of said section 19 thereof. 

XXIV. The Postmaster General is hereby authorized to take all 
such measures as may be necessary or expedient to administer the 
powers hereby conferred. 


Secretary of State. 

XXV. I hereby vest in the Secretary of State the executive ad¬ 
ministration of the provisions of subsection (6) of section 3 of the 
trading-with-the-enemy act relative to any person transporting or at¬ 
tempting to transport any subject or citizen of an enemy or ally of 
enemy nation, and relative to transporting or attempting to trans¬ 
port by any owner, master or other person in charge of a vessel of 
American registry, from any place to any other place, such subject 
or citizen of an enemy or enemy ally. 

XXVI. And I hereby authorize and empower the Secretary of 
State to issue licenses for such transportation of enemies and enemy 
allies or to withhold or refuse the same. 

XXVII. And said Secretary of State is hereby authorized and 
empowered to take all such measures as may be necessary or expedi¬ 
ent to administer the powers hereby conferred and to grant, refuse, 
withhold or revoke licenses thereunder. 

23 Secretary of Commerce. 

XXVIII. I hereby vest in the Secretary of Commerce the power 
to review the refusal of any collector of customs under the provisions 
of sections 13 and 14 of the trading-with-the-enemy act, to clear any 
vessel, domestic or foreign, for which clearance is required by law. 

Alien Property Custodian. 


XXIX. I hereby vest in an alien-property custodian, to be here¬ 
after appointed, the executive administration of all the provisions of 
section 7 (a), section 7 (e), and section 7 ( d ) of the trading with 
the enemy act, including all power and authority to require lists and 
reports, and to extend the time for filing the same, conferred upon 
the President by the provisions of said section 7 (a), and including 
the power and authority conferred upon the President by the provis¬ 
ions of said section 7 (c), to require the conveyance, transfer, assign¬ 
ment, delivery or payment to himself, at such time and in such man¬ 
ner as he shall prescribe, of any money or other properties owing to 

3—3738a 
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or belonging to or held for, by or on account of, or on behalf of, or 
for the benefit of any enemy or ally of an enemy, not holding a li¬ 
cense granted under the provisions of the trading with the enemy 
act, which, after investigation, said alien-]>roj>erty custodian shall de¬ 
termine is so owing, or so belongs, or is so held. 

XXX. Any person who desires to make conveyance, transfer, pay¬ 
ment, assignment or delivery, under the provisions of section 7 ( d) 
of the trading with the enemy act, to the alien-property custodian 
of any money or other pro|)erty owing to or held for, by or on account, 
of, or on behalf of, or for the l>enefit of an enemy or ally of enemy, 
not holding a license granted as provided in the trading with the 
enemy act, or to whom any obligation or form of liability to such 
enemy or ally of enemy is.presented for payment, shall file applica¬ 
tion with the alien-property custodian for consent and permit to so 
convey, transfer, assign, deliver or pay such money or other prop¬ 
erty to him, and said alien-property custodian is hereby authorized 
to exercise the power and authority conferred upon the President bv 
the provisions of said section 7 (d) to consent and to issue permit 
upon such terms and conditions as are not inconsistent with law, or 
to withhold or refuse the same. 


XXXI. I further vest in the alien-property custodian the executive 
administration of all the provisions of section 8 (a), section 8 (/>), 
and section 9 of the trading with the enemy act, so far as said sec¬ 
tions relate to the powers and duties of said alien-property custodian. 

XXXII. I vest in the Attorney General all power and authority 
conferred upon the President by the provisions of section 9 of the 
trading with the enemy act. 

XXXIII. The alien-property custodian, to be hereafter appointed, 
is hereby authorized to take all such measures as may be necessary 
or expedient, and not inconsistent with law, to administer the pow¬ 
ers hereby conferred; and he shall further have the power and au¬ 
thority to make such rules and regulations not inconsistent with law 


as may be necessary and proper to carry out the provisions of said 
section 7 (a), section 7 (c), section 7 (d), section 8 (a), and section 
8 (6), conferred upon the President by the provisions thereof and 
by the provisions of section 5 (a), said rules and regulations to be 
dulv approved by the Attorney General. 

XXXIV. The alien-propery custodian, to be hereafter appointed, 
shall, “under the supervision and direction of the President, and 
under such rules and regulations as the President shall prescribe,” 
have administration of all moneys (including checks and drafts pay¬ 
able on demand) and of all property, other than money which shall 
come into his possession in pursuance of the provisions of the trading 
with the enemy act, in accordance with the provisions of section 6, 
section 10, and section 12 thereof. 


The White House, 

12 October, 1917. 


WOODROW WILSON. 
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(W. T. B. R. 825.) 


Exhibit A. 

(For Immediate Release.) 

Department of State, 
War Trade Board Section, 
Washington. 


August 15,1919. 


General Import License Extended to Cover Tin and Certain Drugs 

and Chemicals. 


The War Trade Board Section of the Department of State an¬ 
nounces that General Import License PBF 37 (War Trade BoAro 
Ruling 822 issued August 7, 1919) has been revised and extended, 
effective August 15, 1919, so as to permit the free importation there¬ 
under, without individual import licenses, of pig tin and all metal 
alloys containing tin (see W. T. B. R. 818, July 24, 1919), and all 
drugs and chemicals except those dyestuffs and other articles herein- 
!>elow in paragraph 4 specifically enumerated. 

As now amended, General Import License PBF No. 37 authorizes 
the importation into the United States from all countries of the 
world, except Hungary and those parts of Russia under the control 
of the Bolsjevik authorities, of all commodities except those herein¬ 
after specifically enumerated, to wit: 

1. The following foodstuffs: 

(a) Sugar. 

(b) Wheat and wheat flour, the control over whose importation 
is now vested in the Wheat Director. (See W. T. B. R. 797, issued 
June 30, 1919.) 

2. Salvarsan, neosalvarsan, arsphenamine, and all substitutes 
therefor and equivalents thereof. 

3. All commodities whatsoever which have been produced or 
manufactured in Hungary. 

4. The following commodities, the control of whose importation 
bv individual import licenses is desirable, to wit: The Products here- 
inbelow in Groups I, II and III described, and all products derived 
directly or indirectly from coal tar, including crude products and in¬ 
termediate products, as well as dyestuffs, medicinals, and other fin¬ 
ished products, and including mixtures and compounds of such 
products and other products. 

Group I. .Acenaphthane, anthracene having a purity of less than 
30 per centum, benzol, carbazol having a purity of less than 65 per 
centum, cumel, cymene, fluorene, methylanthracene, methylnaph- 
thalene, napkihalene having a solidifying point less than seventy- 
nine degrees centigrade, pyridin, quinolin, toluol, xylol,- dead or 
creosote oil, anthracene oil, pitch of coal tar, pitch of blast-furnace 
tar, pitch of oil-gas tar, pitch of water-gas tar, crude coal tar, crude 
blast-furnace tar, crude oil-gas tar, crude water-gas tar, all other dis- 
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tillates of any of these tars which on being subjected to distillation 
yield in the portion distilling below one hundred and ninety 
25 degrees centigrade a quantity of tar acids less than 5 per 
centum of the original distillate, all mixtures of any of these 
distillates and any of the foregoing pitches, and all other products 
that are found naturally in coal tar, whether produced or obtained 
from coal tar or other source. 

Group II. Acetanilid not suitable for medicinal use, alphanaph- 
thol, amidobenzoic acid, amidonaphthol, amidophenetol, amidophe- 
nel, amidosalicylic acid, aminoanthraquinone, anilin oil, anilin salt, 
anthraquinone, arsanilic acid, benzaldehyde not suitable for medic¬ 
inal use, benzalchloride, benzanthrone, benzidin benzidin sulphate, 
benzoic acid not suitable for medicinal use, benzoquinone, benzoyl- 
chloride, benzylchloride, betanaphthol not suitable for medicinal use, 
brombenzol, chlorbenzol, chlorophthalic acid, cinnamic acid, cumi- 
din, dehydrothiotoluidin, diaminostilbene, dianisidin, dichlorphtha- 
lic acid, dimethylanilin, dimethylamidophenol, dimethylphenylene- 
diamin, dinitrobenzol, dinitrochlorbenzol, dinitronaphthalene, dini- 
trophenol, dinitrotoluol, dioxynaphthalene, diphenylamin, ethyl- 
benzyl anilin, hydroxyphenylarsinic acid, metanilic acid, methylan- 
thraquinone, naphthylamin, naphthylenediamin, nitranilin, nitro- 
anthraquinone, nitrobenzaldehyde, nitrolenzol, nitronaphthalene, 
nitrophenol, nitrophenylenediamin, nitrosodimethylanilin, nitroto- 
luol, nitrototoluylenediamin, phenol, phenylenediamin, phenylohy- 
drazine, phenylnaphthylamin, phenylglycocoll, phenylglycocoll- 
ortho carboxylic acid, phthalic acid, phthalic anhydride, phthalimid, 
resorcin not suitable for medicinal use, salicylic acid and its salts 
not suitable for medicinal use, sulphanilie caid, thiocarbanili, thiosa- 
licylic acid, tetrachlorphthalic acid, tetramethyldiaminobenzophe- 
none, tetramethyldiaminodiphenylmethane, toluol sulphochloride, 
toluol sulphamid, tribromphenol, toluidin, tolidin, toluylenediamin, 
zylidin, or any sulphoacid of sulphoacid salt of any of the foregoing, 
or of any of the products provided for in Group I; all other products 
by whatever name known which are employed in the manufacture 
of any of the products provided for in Group II or III and which 
are obtained, derived, or manufactured in whole or in part from any 
of the foregoing or from any of the products provided for in Group 
I; anthracene having a purity of 30 per centum or more, earbazol 
having a purity of 65 per centum or more, metracresol having a 
purity of 90 per centum or more, naphthalene having a solidifying 
point of seventy-nine degrees centi-grade or above, orthocresol hav¬ 
ing a purity of 90 per centum or more, paracresol having a purity 
of 90 per centum or more; all distillates of coal tar, blast-furnace 
tar, oil-gas tar, and water-gas tar which on being subjected to distil¬ 
lation yield in the portion distilling below one hundred and ninety 
degrees centigrade a quantity of tar acids equal to or more than 5 
per centum of the original distillate; all mixtures, including solu¬ 
tions, consisting in whole or in part of any of the foregoing except 
sheep dip and medicinal soaps. 

Group III, All colors, dyes, or stains whether soluble or not in 
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water, color acids, color bases, color lakes, leuco-acids and 
26 leuco-bases whether colorless or not, indoxyl and indoxyl com¬ 
pounds; ink powders; photographic chemicals; acetanilid 
suitable for medicinal use, acetphenetidin, acetylsalicylic acid, anti- 
pyrine, benzaldehyde suitable for medicinal use, benzoic acid suit¬ 
able for medicinal use, betanaphthol suitable for medicinal use, 
phenolphthalein, resorcin, suitable for medicinal use, salicylic acid 
and its salts, suitable for medicinal use, salol, and other medicinals; 
sodium benzoate; saccharin, methylsalicylate, coumarin, and other 
flavors; synthetic phenolic resin and all resin like products prepared 
from phenol, cresol, phthalic anhydride, coumarone, indene, or from 
any other article or material provided for in Group I or II, all of 
these products whether in a solid, semi-solid, or liquid condition; 
synthetic tanning materials; picric acid, trinitrotoluol, and other ex¬ 
plosives except smokeless powders; all of the foregoing when ob¬ 
tained, derived, or manufactured in whole or in part from any of the 
products provided for in Group I or II; natural alizarin and natural 
indigo, and colors, dyes, stains, color acids, color bases, color lakes, 
leuco-acids, leuco-bases, indoxyl, and indoxyl compounds obtained, 
derived, or manufactured in whole or in part from natural alizarin 
or natural indigo; natural methyl salicylate or oil of wintergreen or 
oil of sweet birch; natural coumarin; and all mixtures, including 
solutions, consisting in whole or in part of any of the articles or ma¬ 
terials provided for in this group. 

All applications for licenses to import dyes, intermediates, de¬ 
rivatives of coal tar, synthetic organic chemicals and drugs and all 
other commodities enumerated in the foregoing paragraph 4 must be 
accompanied by supplemental information sheets giving complete 
specifications of the character of the commodity proposed to be im¬ 
ported. Such supplemental information sheets are now procurable 
from the Bureau of Imports, War Trade Board Section, Department 
of State, Washington, D. C. Such supplemental information sheets 
supersede all former supplemental information sheets heretofore used 
for the importation of dyestuffs. 

Collectors of Customs and United States Consuls abroad have been 
instructed that certificates of non-enemy origin (Consular Form 235) 
are no longer required for any commodity whatsoever, but the sup¬ 
plemental information sheet referred to in the preceding paragraph 
must in each case contain such information as will enable the War 
Trade Board Section to determine the actual origin of the goods. 
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(For Immediate Release.) 


Department of State, 
War Trade Board Section, 
Washington. 


(W. T. B. R. 846.) 


July 16, 1920. 


General Import License PBF 37 Corrected to Date. 

The War Trade Board Section of the Department of State an¬ 
nounces that General Import License PBF 37 (War Trade Board 
Ruling 825, issued August 15, 1919) as revised and extended now 
permits the importation into the United States from all countries of 
the world without individual import licenses of all commodities ex¬ 
cepting synthetic organic drugs, synthetic organic chemicals, dye¬ 
stuffs, products derived directly or indirectly from coal-tar, includ¬ 
ing crude and intermediate products and mixtures and compounds of 
such products, for the importation of which commodities individual 
import licenses will continue to be required. 

Rules and Requirements Governing the Importation of Controlled 

Commodities. 


All application for licenses must made be in triplicate on Form 
M provided for the purpose. The rules and regulations must be 
complied with strictly. 

Dvestuffs from Germanv. 

Licenses for the importation of dyestuffs of German make or 
origin, similar kinds or satisfactory substitutes of which are unob¬ 
tainable in the United States on reasonable terms as to price, quality 
and delivery, may be granted in limited quantities for use of con¬ 
sumers to meet their own special manufacturing requirements, in 
conformity with special rules and requirements as follows: 

A letter stating clearly the requirements must accompany the ap¬ 
plication for license. Allocation Certificates must be secured from 
the War Trade Board Section. On request, special forms will be 
furnished consumers for application for Allocation Certificates, 
which, when granted will entitle the consumer, on import applica¬ 
tion therefore, to the War Trade Board Section, to licenses for the 
Importation of such German dyestuffs as may be enumerated on the 
Allocation Certificates. Such Certificates must be transmitted to 
the War Trade Board Section with completed import applications 
(Form M) for licenses in order to receive attention. Alloca- 
28 tion Certificates may be, at the option of the consumer, in¬ 
dorsed over to an importer or other person to accomplish such 
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importations, in which case the indorsee should complete and trans¬ 
mit Import Application (Form M) accompanied hv corresponding 
Allocation Certificates, to the War Trade Board Section. 

Dyestuffs from Non-enemy Sources. 

Import Applications (Form M) for licenses for the importation of 
dyestuffs and for intermediates entering into the manufacture of 
dyestuffs of non-enemy manufacturer, must be confined to quantities 
not in excess of six months manufacturing requirements, and must 
be accompanied by affidavits or signed statements from ultimate con¬ 
sumers to the effect, if true, that the dyes, indicating them, in the 
quantities asked for, are not in excess of their manufacturing re¬ 
quirements for a period of not exceeding six months from the date 
of receipt, and agreeing to notify the War Trade Board Section of 
the date of their receipt. In completing Import Applications for 
licenses definite information must be furnished showing the name 
of the country in which produced and the name and address of the 
producer in order to have applications receive attention. 

Synthetic Organic Drugs and Chemicals from Germany. 

Licenses are not being granted for the importation into the United 
States or its possessions of synthetic organic drugs or synthetic 
organic chemicals of German make or origin, if the same drugs or 
chemicals, or satisfactory substitutes are obtainable in sufficient 
quantities from domestic sources on reasonable terms as to price, 
quality and delivery, to supply domestic requirements. Accord¬ 
ingly, applications for licenses for the importation of such com¬ 
modities from Germany or of German make, must show the chemical 
as well as the trade name, or the chemical character or composition, 
as may be, of each article, together with all other information avail¬ 
able which will serve to aid in its identification, including the state¬ 
ment, if true, that the article or a satisfactory substitute for the pur¬ 
pose is unobtainable in the United States, or if obtainable, is unob¬ 
tainable either in sufficient quantities or in required quality, or at 
reasonable terms or delivery; further, that the quantity asked for is 
not in excess of six months’ requirements for domestic consumption. 
Quantities of these commodities for consumption in manufacturing 
plants must be accompanied by affidavits or signed statements from 
the ultimate consumers along the lines indicated. Appropriated 
statements in accordance with the foregoing from three or 
29 more reputable physicians should accompany Import Applica¬ 
tions for licenses for the importation of drugs and medicines 
of German make or origin. 

Synthetic Organic Drugs and Chemicals from Non-enemy Sources. 

# 

On receipt of Import Application (Form M), accompanied by ap¬ 
propriate statements that the quantities are not in excess of six 
months’ requirements for their own use or for purposes of sale to the 
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trade, consideration will be given the matter of granting licenses for 
the importation, in limited quantities aforesaid, of synthetic organic 
drugs and synthetic organic chemicals of non-enemy make. Definite 
information must be given in the Import Application showing the 
name of the country in which the drugs or chemicals are produced 
and the name of the producer abroad, together with the statement 
that no part of the goods are of German make or origin. 

Shipment of Controlled Commodities Prior to Obtaining License. 

Licenses for the importation of controlled commodities should 
always be obtained in advance of placing orders and failure so to do 
cannot be accepted as a valid reason for granting licenses for the 
importation of anv such commodities through any waiver of the 
Rules and Regulations, governing such importations. 

Native Drugs and Chemicals. 

Native drugs and chemicals in their earthy states as mined or 
grown, and which have been subjected to no chemical treatment what¬ 
ever, may now be imported into the United States from any country 
in the world without a license, the same as before the war, and no 
formalities are now necessary with the War Trade Board Section 
in connection with the importation of such commodities. 

30 For Immediate Release. 

Department of State, 

War Trade Board Section, 

Washington, D. C. 

(W. T. B. R. 848.) 

April 16, 1921. 

General Import License PBF 37 Corrected to Include S.odium Nitrite 

Among the Commodities and Materials Requiring Individual Im¬ 
port License for Each Shipment. 

The War Trade Board Section of the Department of State an¬ 
nounces that General Import License PBF 37 (See W. T. B. R. 
825, issued August 15, 1919, as amended by the W. T. B. R. 846, 
issued July 16, 1920) has been corrected to include importations of 
sodium nitrite among the materials, products and commodities im¬ 
portations of which are excepted from its provisions. As so corrected, 
the General Import License referred to now permits importations into 
the United States and its territorial possessions of all commodities, 
products and materials from all countries without specific individual 
license being required for each or any such importation, except im¬ 
portations of the materials, products and commodities listed or de¬ 
scribed below from any foreign country from which importation into 
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the United States or its territorial possessions without license is pro¬ 
hibited by Presidential Proclamation # 1429, of February 14, 1918: 

(a) Sodium Nitrite, 

(b) Synthetic organic drugs, 

(c) Synthetic organic chemicals, 

( d ) Dyes and dyestuffs, including crudes and intermediates, and 

(e) All products (whether embraced in the above or not) derived 
directly or indirectly from coal tar, including crude, intermediate 
and finished or partly finished products and mixtures and compounds 
of coal tar proaucts. 

For each such importation, for consumption in the United States 
or its territorial possessions, of a material, product or commodity 
listed or described above, a specific individual import license is re¬ 
quired and must be obtained in accordance with the regulations 
hereinafter set forth. 

31 (Note.— The above exceptions do not include drugs or 

chemicals in their native or earthy state, as grown or mined, 
see paragragh 13, infra. For provisions respecting the licensing of 
importations into the United States and its territorial possessions of 
commodities in transit in bond through territory or via ports of the 
United States en route from a foreign country to another foreign 
country, or for transshipment in a United States port for subsequent 
export, or for entry in bond for sale and export in bond, see para¬ 
graph 14 of the following regulations.) 

Regulations Governing the Obtaining of License for Importations of 
the Above-mentioned Controlled Commodities. 

General Provisions. 

1. Applications for license to import, for consumption in the 
United States or a United States possession, any material, product or 
commodity hereinbefore listed or described, or any mixture, com¬ 
pound, or finished or partly finished product or manufacture thereof, 
must be submitted to the War Trade Board Section of the Depart¬ 
ment of State in triplicate, on War Trade Board Application Form 
M, provided by said Section for the purpose, and must be prepared 
and signed as indicated in the instructions printed on the form. 
The special provisions set forth in the following regulations must be 
fully complied with. 

• 2. Importers and consumers are cautioned that license for the im¬ 
portation of any of the above-listed or described controlled materials, 
products and commodities should always be obtained in advance of 
commitment for purchase or the placing of orders abroad. Failure 
on the part of the intending consumer or importer to obtain such 
license in advance cannot be accepted as a valid reason for the 
granting thereafter of licenses which would otherwise, under the 

4—3738a 
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regulations in effect at the time of shipment from abroad, have to be 
refused. 

3. Neither the general import license above referred to nor any 
specific individual import license issued by the War Trade Board 
releases the importer or the person, firm or corporation for the use of 
whom or which the goods are sought to be imported from his or its 

obligation to comply with the Customs Regulations or with 
32 any other governmental regulation that may be in effect at 
the time relative to importations into the United States or 
United States possessions, or from the payment of any tariff or cus¬ 
toms charge or fee that may lawfully be collectible. 

Dyes and Dyestuffs of Enemy Origin, Including Crudes and 

Intermediates. 

4. Applications for license to import from Germany or Austria 
(as those countries are now territorially constituted) dyes or dye¬ 
stuffs, including crudes and intermediates entering into the manu¬ 
facture thereof, and applications for license to import such mate¬ 
rials, products or commodities from any other country when the 
material, product or commodity is of enemy production or manu¬ 
facture, will be considered only when the application, whether made 
by the intending consumer or by an importing agent appointed by 
him for the purpose of effecting the importation, is accompanied 
hy the -‘Consumer’s Statement and Guarantee” set forth in War 
Trade Board printed Form No. 4051. 

The intending consumer is required to state: 

(a) That the material, product or commodity proposed to be im- 
jiorted is required for consumption in his own manufacturing estab¬ 
lishment during the six months’ period next to ensue after receipt 
of the goods and that the quantity sought to be imported is not in 
excess of such six months’ requirements; 

(b) That neither goods similar to those sought to be imported 
nor any satisfactory substitute therefor is or are obtainable from 
domestic sources, or that, if obtainable from such sources the qual¬ 
ity thereof has been found by the intending consumer, by actual 
test, not to be satisfactory for his own particular manufacturing 
purposes; 

(c) Or else the intending consumer must state that the dyes, 
dyestuffs, crudes or intermediates sought to be imported, if obtain¬ 
able from domestic sources, are not obtainable therefrom at 

33 the time desired in quantity sufficient for his manufactur¬ 
ing purposes and that no satisfactory substitute is obtainable 
from such sources in such sufficient quantity, or else that, if obtain¬ 
able from such sources, neither similar goods nor any satisfactory 
substitute therefor is or are obtainable from domestic sources on 
reasonable terms as to price or delivery. 

( d ) In each case, therefore, before applving for license to import 
or causing application for such license to f>e made by an importing 
agent, the intending consumer should ascertain through the Ameri¬ 
can Dyes Institute, No. 320 Broadway, New York City, N. Y., 
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whether or not goods similar to those desired to be imported, or 
some satisfactory substitute therefor, is or are obtainable from do¬ 
mestic sources on reasonable terms as above, and should state that 
he has made such inquiry. Applications for license to import dyes, 
dyestuffs or crudes or intermediates entering into the production 
or manufacture thereof which are of enemy make will not be con¬ 
sidered unless in each case the accompanying consumer’s statement 
and guarantee shows exactly wherein the goods therein listed fail 
to meet the intending consumer’s particular manufacturing require¬ 
ment*, if similar kinds or satisfactory substitutes therefor shall have 
been reported to or ascertained by the War Trade Board Section 
to be obtainable from domestic sources in sufficient quantities on 
reasonable terms as to price, quality and delivery. 

( e) The intending consumer is required to guarantee that if for 
any reason the dye, dyestuff, crude or intermediate imported by or 
for him under such license should not be used for his own manufac¬ 
turing purposes, neither the whole nor any part thereof will be sold, 
exchanged or otherwise disposed of by him without the consent in 
writing of the War Trade Board Section being first obtained. 

5. Importing agents are warned that licenses are issued to im¬ 
porting agents for the importation of such materials, products and 
commodities for use by a consumer only with the understanding 
that the goods are really for the use of such consumer and in his own 

manufacturing establishment. Such licenses are granted, 
34 therefore, on the condition that if the goods imported there¬ 
under should not in any case be accepted by, or cannot for 
any reason be delivered to, the person, firm or corporation for the 
use of whom or which the goods shall have been licensed for im¬ 
port, such goods shall not be disposed of otherwise without due 
notice to the War Trade Board Section and without its consent in 
writing to such disposition having been first obtained. 

6. Sales or exchanges of overstock or unaccepted or undelivered 
enemy dyes, dyestuffs, crudes or intermediates imported under such 
licenses are permitted to be made only to actual consumers and 
for manufacturing purposes. All permissions to sell, exchange or 
otherwise dispose of such materials, products or commodities are 
granted subject to the condition that the permission is to be held to 
apply to the transaction only so far as the War Trade Board Sec¬ 
tion is officially concerned with the disposition of imported goods 
as indicated by its regulations and that such permission is in no 
case to subject the Section, or any of its officers or employees, to lia¬ 
bility in the event that any question should arise between the parties 
interested, based on considerations other than those involved in 
mere compliance with the import regulations, as to the right of the 
grantee of such permission to sell, exchange or otherwise dispose 
of the goods specified in the permit. 

7. War Trade Board printed Form No. 4051, above referred to, 
supplants the application for allocation forms and allocation certifi¬ 
cates used in the procedure formerly in effect. Outstanding alloca¬ 
tion certificates, however, may still be used at any time prior to the 
^expiration, respectively, of the respective periods for which they 
weregranted. 
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Dyes and Dyestuffs, Including Crudes and Intermediates from 

Non-enemy Sources. 

8. Applications for Licenses to import dyes or dyestuffs, or crudes 
or intermediates entering into the production or manufacture 
thereof, from countries other than Germany and Austria (as at 
present territorially constituted) will be considered when the goods 
are of non-enemy production or manufacture. No such application 
will be considered, however, unless accompanied by a statement of 
the intending consumer to the effect: 

85 (a) That the quantity applied for is not in excess of the 

normal manufacturing requirements of the intending con¬ 
sumer for the six months’ period next to ensue after receipt of the 
goods; 

(6) That neither the goods proposed to be imported nor any 
crude or intermediate entering thereinto is of enemy production or 
make; and 

(c) That the intending consumer will promptly notify the War 
Trade Board Section of the date of receipt of the shipment. 

( d ) The statement must in each case contain definite informa¬ 
tion as to the name of the country in which the particular lot of 
material or the particular commodity desired to be imported was, 
or is to be, produced or manufactured and the name and address 
of the producer or manufacturer. 

Coal-tar Products (Other Than Those Referred to in Paragraph 

4), Including Crudes, Intermediates, Mixtures, and Compounds 

of Coal-tar Products, and Synthetic Organic Drugs and Synthetic 

Organic Chemicals of Enemy Production or Make. 

0. Applications for license to import sodium nitrite, synthetic 
organic drugs, synthetic organic chemicals, and coal tar products 
(other than dyes, dyestuffs and crudes and intermediates entering 
into the manufacture of dyes and dyestuffs), and applications for 
license to import mixtures or compounds and finished or partly 
finished manufactures of such drugs, chemicals or the coal tar prod¬ 
ucts included in this paragraph, will not be considered when such 
materials, products or commodities are of enemy production or make 
unless the application in each case is accompanied by a statement 
showing: 

(a) The character and chemical composition of the drug, chemi¬ 
cal, product or manufacture, mixture or compound sought to l>e iim 
ported and the trade name thereof, if any. (Note: Any other in¬ 
formation in the possession of or available to the intending con¬ 
sumer or importer that will sene to aid in its identification and 
classification should also be included in the statement.) 

36 (6) If the goods are desired for manufacturing purposes, 

it must also be stated that the quantity proposed to be im¬ 
ported is not in excess of the normal requirements of the intending 
consumer for the six months’ period next to ensue after receipt ot 


COMMER’l SOLVENTS CORP. VS. A. W. MELLON ET AL. 29 

the shipment and that the goods are desired by the intending con¬ 
sumer for his own manufacturing purposes. 

(c) If the material, product or commodity sought to be imported 
is desired for purposes of sale to the trade, it must be stated that the 
goods are desired for the purposes of such sale in the ordinary course 
of the applicant’s business as an importer or dealer in such goods 
and that the quantity desired is not in excess of his normal six 
months’ requirements for such purposes, or else that the goods are 
desired for the purpose of fulfilling a special order from a customer 
for the particular quantity sought to be imported. 

(d) In all cases, whether the goods sought to be imported are 
desired for manufacturing purposes or for purposes of sale to the 
trade, the intending consumer or importer, as the case may be, 
must further state that neither the material product or commodity 
sought to be imported nor any satisfactory substitute herefore is ob¬ 
tainable from domestic sources, or else that, if obtainable from such 
sources, is not obtainable therefrom on reasonable terms as to price, 
quality and delivery. 

( e ) In all such statements the name of the country in which the 
goods were, or are to be, produced or manufactured and the name 
and address of the producer or manufacturer must be given. 

(/) Appropriate statements, in accordance with the foregoing, 
from three or more reputable physicians must in.each case accom¬ 
pany applications for license to import drugs, medicines or medici¬ 
nal preparations composed wholly or in part of the above materials 
or products when of enemy production or manufacture, whether the 
finished or partly finished drug, medicine or preparation is pro¬ 
duced, compounded or manufactured in Germany, Austria, or any 
other country. 

37 Synthetic Organic Drugs, Synthetic Organic Chemicals, 
Sodium Nitrite, Coal-tar Products, etc., from Non-enemy 
Sources. 

10. Applications for licenses to import from countries other than 
Germany and Austria (as at present territorially constituted) sodium 
nitrite, synthetic organic drugs, synthetic organic chemicals, or 
mixtures, compounds or finished or partly finished manufactures 
thereof, will be considered when accompanied by a statement of the 
intending consumer (if the goods are desired to be imported for 
manufacturing purposes) or by the importing principal in the 
transaction (if the importation is proposed to be for sale to the 
trade) to the effect that no part of the constituents entering into 
the production, compounding or manufacture of the material, prod¬ 
uct or commodity proposed to be imported is of enemy production 
or make and that the quantity proposed to be imported is not in 
excess of the intending consumer’s or of such importing principal’s 
normal requirements for the six months’ period next to ensue after 
receipt of the shipment, or is desired in fulfillment of a specific 
order. 

11. Statements accompanying applications for license to import 
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such materials, products or commodities should also contain in each 
case the information as indicated in paragraph 9-c of the foregoing. 

12. Applications for license to import from countries other than 
Germany and Austria (as at present territorially constituted) any 
coal tar product, or crude, intermediate, or mixture, compound or 
finished or partly finished manufacture of any coal tar product 
(other than the materials, products or commodities referred to in 
paragraphs 8 and 10 hereof), will be considered on compliance with 
the conditions, and on receipt in each case of a satisfactory state¬ 
ment of the character and to the effect indicated in the foregoing 
paragraph 8 relative to dyes, dyestuffs, etc., from non-enemv sources. 

Native Drugs and Chemicals. 

13. Drugs and chemicals in their native or earthy state, as grown 
or mined, and which shall have been subjected to no chemical treat¬ 
ment whatsoever, are not included in the exceptions from the above- 
mentioned general import license and may be imported into the 
United States and its possessions from any country without indi¬ 
vidual import license for each or any shipment or further authoriza¬ 
tion bv the War Trade Board. 

38 Importations of Commodities for Export to Other Countries. 

14. Applications, on War Trade Board Application Form M, for 
license to import into the United States or its possessions any of the 
controlled commodities, materials or products hereinabove listed or 
described will be considered when the shipment is shown to be for 
transit through territory or via ports of the United States enroute 
from a foreign country to another foreign country, or when the 
goods desired to be imported are for entry in bond to be resold for 
export in bond to another country and are not for consumption in 
the United States or a United States possession, or when the goods 
are for entry in bond to be transshipped in a United States port and 
are not for consumption in this country or in a United States pos¬ 
session. In such cases the words “to be imported in bond for re¬ 
export in bond” should be inserted in reply to Question 23 on Ap¬ 
plication Form M and in each case the particulars with respect to 
the proposed importation should be given. 

39 Exhibit B. 


May 23, 1921. 

Mr. George W. Ashworth, 

Chief Customs Division, 

Treasury Department, 

Washington, D. C. 

Dear Sir: 

The War Trade Board Section of the Department of State has 
received advice from what are considered to be competent authori¬ 
ties to the effect that Butanol or Butyl Alcohol, Acetone, Amyl 
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Alcohol and Fusel Oil should be regarded as synthetic organic chemi¬ 
cals and that no importations should be allowed excepting under 
individual license as issued by the War Trade Board Section. 

I Would suggest that for the purposes of this control that you in¬ 
struct Collectors of Customs by circular letter substantially as fol¬ 
lows : 

“The War Trade Board Section of the Department of State holds 
that Butanol or Butyl Alcohol, Acetone, Amyl Alcohol and Fusel 
Oil are synthetic organic chemicals and as such require individual 
import license from the War Trade Board Section before their im¬ 
portation may be effected.” 

Acting Chief War Trade Board Section, 

Very truly yours, F. S. DICKSON, 

Department of State. 

F. S. D.: P. 


40 May 23, 1921. 

Mr. Otto Fix, 

C. V. R. Bureau, 

641 Washington St., 

New York City. 

Dear Sir: 


For your information I enclose a copy of letter which I have ad¬ 
dressed to Mr. Ashworth on the subject of Butanol or Butyl Alcohol, 
Acetone, Amyl Alcohol and Fusel Oil. 

Very truly yours, 

F. S. DICKSON, 

Acting Chief War Trade Board Section, 

Department of State. 

F. S. D.: P. 
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Exhibit C. 


Treasury Department, 
Washington. 
106,847. 

Office of Assistant Secretary. 


Division of Customs. 
Circular Letter. 


May 25, 1921. 


To Collectors of Customs: 

You are informed that the War Trade Board Section of the De¬ 
partment of State holds that butanol or butyl alcohol, acetone, amyl 
alcohol and fusel oil are synthetic organic chemicals and as such re- 
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quire individual import license from the War Trade Board Section 
before their importation mav be effected. 

J. H. MOYLE, 
Assistant Secretary. 

42 Exhibit D. 

(T. D. 38799.) 

Dye and Chemical Control. 

Regulations Covering Certain Definitions and Procedure under the 
Dye and Chemical Control Act of May 27, 1921. 

Out*. Treasury Department, July 21,1921. 

To Collectors of Customs and Others Concerned: 

In order to carry out the provisions of Section 501-a of the Act 
of Congress, approved May 27, 1921, known as the Emergency 
Tariff Act and Anti-Dumping Act, and Dye and Chemical Control 
Act, by virtue of authority therein granted, the following regulations 
are promulgated for the guidance of customs officials: 

1. The terms ‘“synthetic organic chemical and synthetic organic 
drug,” used in said Section 501-a are interpreted to apply to any 
substance which is known commercially as a chemical or drug and 
which contains carbon in chemical comoination with other elements 
(excepting syanides, cyanamides, carbides, carbonates and bicarbon¬ 
ates of metals or inorganic radicals) and which has been produced 
by any chemical process other than that necessary to extract, isolate 
of purify the substance from a natural source or to effect its separation 
from a more complex natural compound by hydrolysis or to form a 
salt. 

2. Products obtained by fermentation, if such fermentation is 
carried on under controlled conditions, are considered to be synthetic 
organic chemicals. Distillation which simply separates a substance 
already formed from other substances does not make the product 
of sucn simple distillation a synthetic chemical or drug but if the 
substance is subject to destructive distillation the products of such 
destructive distillation are considered to be synthetic organic 
chemicals or drugs. 

Out*. 3. A list of such chemicals and drugs as have been ruled 
upon as falling within or without the class of synthetic chemicals 
or drugs will be prepared by the Department, but any substance not 
in this list will be acted upon by the chemists of the different porta 
in accordance with the definitions under paragraphs one and two. 
If in doubt in any case in regard to where the particular chemical 
should fall the Collector will notify the Department before coming 
to a decision. 


[•In pencil on margin.] 
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Out*. 4. In those cases where a particular substance may be either 
a natural or Synthetic product it should be assumed that the sub¬ 
stance is a synthetic product if it is known that the product produced 
is of a substantial commercial quantity. In cases of doubt the 
question will be referred to the Department. 

5. In the event of an importation of a dye, an organic chemical or 
an organic drug which is known to be produced in substantial com¬ 
mercial quantities both synthetically and otherwise (the words 
“synthetically” and “organic” being used in the sense as 
43 defined in paragraphs 1 and 2 of these regulations), an 
affidavit of the manufacturer stating clearly the process of 
manufacture of the product may be submitted with the invoice by the 
importer. 

Out*, fi. It is held that compounds or mixtures in part of coal 
tar origin are included in the term “mixtures and compounds of such 
coal tar products” as it occurs in the Act, and that it was not the 
intent of the Act to limit the term to mixures and compounds wholly 
of coal tar origin. 

7. When a product has sufficient coal tar product mixed or com¬ 
bined with it to materially change its identity or character it shall 
be considered a “mixture or compound of such coal tar product” 
within the meaning of the Act. 

8. It is held that the wording of the Act included natural dyes 
and dyestuffs. 

9. Appraisers’ chemists, as the occasion arises, will advise their re¬ 
spective appraising officers of their original decisions as to the nature 
of chemicals, drugs, dyes, etc., provided for in Section 501-a of the 
Act of 1921, and Appraising Officers in turn will advise the Special 
Agent in charge at New York. The Department will also advise the 
Special Agent in Charge at New York of any such original decisions 
made by the Department. Upon receipt of this information by the 
Special Agent in charge at New York it will be disseminated through 
the C. V. R. Bureau of the Special Agent’s Office to all appraising 
officers. Copies of all such decisions to be disseminated will be sent 
to the Department. 

10. Collectors are instructed to stamp invoices for merchandise 
for which a license to import has been presented to them with the 
words “licensed for Import:” Provided, That when invoices for 
merchandise which requires an import license under Section 501-a 
of the Act of 1921 appear before appraising officers not so stamped* 
they shall immediately advise the Collector of their respective dis¬ 
tricts, who in turn will thereupon require such merchandise to be 
refused delivery and advise the Department. 

11. Import licenses are issued for specific quantities. Collectors 
will not permit the importation of quantities in (excess of the 
quantities stated in the license. When the entire quantity authorized 
by the license is received at one port the Collector will note that fact 
on the license and return the same to the Department. When a 
license authorizes importations at two or more ports, the collectors 


[*In pencil on margin.] 
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will note on the license the quantity imported at their respective 
porta and return the license to the importer until the quantity allowed 
under the import license has been imported, in which instance the 
Collector noting the last quantity covered by the import license shall 
send the same to the Department. In the event an importer desires 
to import a lesser quantity at the port specified in the license than 
that authorized by" the license and import the remainder at 
44 another port, or ports, the Collector at the first port will permit 
importation of the quantity received and note the facts on the 
license. He will thereupon send the license to the Department, to¬ 
gether with a written request by the importer for permission to 
import at the other port or ports. Upon receipt of the same the 
Department will take the necessary action to authorize the im¬ 
portation at the other port or ports and will advise the importer of 
such action, returning the license to said importer. If an importer 
desires to import parts of the total quantity at various times the 
Collector will permit the part importations, making a notation on the 
license of each importation, and return the license to the importer 
for subsequent use. 

12. Collectors will observe the form of licenses which are submitted 
and the usual signature thereon. If a license is presented which 
materially differs from the usual form or there are any other 
suspicious circumstances, Collectors will withhold permission to im¬ 
port and communicate with the Department to determine whether 
the license is valid. 

J. H. MOYLE, 
Assistant Secretary. 


45 Exhibit E. 

Copy. 

106,847. 

(T. D. —.) 

Fusel Oil Not a Synthetic Organic Chemical. 

Treasury Department, September 30, 1921. 
To collectors of customs and others concerned: 

For the purpose of administering Section 501-a Title V of the Act 
approved May 27, 1921, fusel oil should not be considered to be a 
synthetic organic chemical within the meaning of the Act. Permits 
from the Department are not required to allow the release of this 
commodity from customs custody. 

(Signed) EDWARD CLIFFORD, 

Assistant Secretary. 
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46 Rule to Show Cause . 

Filed October 7, 1921. 

* * * * * * * 

On the filing of the verified bill and exhibits in the above entitled 
cause, it is this 7th day of October 1921, 

Ordered by the Court that the defendants, and each of them, show 
cause on or before the twelfth day of October, 1921, at 10 a. m. 
before me, sitting in Equity Court No. 2, why a temporary injunc¬ 
tion should not be issued as prayed in said bill of complaint, 

Provided a copy of said bill and of this order be served on each 
of said defendants on or before October 10, 1921. 

A. A. HOEHLING, 

Justice . 


Marshal's Return. 

Served a copy of the within rule on Andrew W. Mellon, Geo. M. 
Ashworth and F. S. Dickson each personally Oct. 8, 1921. 

MAURICE SPLAIN, 

U. S. Marshal. 

K. 

47 Filed October 17, 1921. 

Answer of Defendants to the Bill of Complaint and the Rule to Shaw 

Cause. 

The defendants Andrew W. Mellon, Secretary of the Treasury of 
the United States of America, George W. Ashworth, Chief of Cus¬ 
toms Division of the Treasury Department of the United States of 
America, and F. S. Dickson, Chief of Dye and Chemical Control 
Section of the Treasury Department of the United States of America, 
reserving to themselves the benefit of all manner of objection and 
exception to the errors and insufficiencies of the bill of complaint 
herein, and to the jurisdiction of the Court in the premises, never¬ 
theless, answering so much and such parts of the bill of complaint 
and the rule to show cause herein as they are advised it is material 
or necessary for them to make answer unto, say as follows: 

I. Defendants have no knowledge of the averments of the first 
sentence of the first paragraph of the bill of complaint, and there¬ 
fore neither admit nor deny the same, and, if the same be 

48 deemed material, demand strict proof thereof. 

Defendants admit the remaining allegations contained in 
the first paragraph of the bill of complaint, except they aver the 
fact to be that the correct name and official title of the defendant 
mentioned in said paragraph as F. S. Dickson is Frederick S. Dick¬ 
son, Assistant Chief, Division of Customs, in charge of the Dye and 
Chemical Section, of the Treasury Department of the United States. 
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II. Defendants admit the allegations contained in the second para¬ 
graph of the bill of complaint. 

III. Defendants admit the allegations contained in the third para¬ 
graph of the bill of complaint. 

IV. Defendants admit the allegations contained in the first sen¬ 
tence of the four paragraph of the bill of complaint, except they 
deny that the several regulations therein referred to as W. T. B. R. 
825, 846 and 848 were issued by the War Trade Board, and they 
aver the fact to be that the said regulations were issued by the De¬ 
partment of State of the United States. 

Defendants deny the remaining allegations of said paragraph. 

V. Defendants deny the allegations contained in the fifth para¬ 
graph of the bill of complaint, and aver the fact to be that it was not 
until May 23, 1921, that the Department of State of the United 
States held that butanol, or butvl alcohol, acetone, amyl alcohol and 

fusel oil should be regarded as synthetic organic chemicals for 

49 the purpose of administering the existing control under the 
Trading with the Enemy Act, and as such required indi¬ 
vidual import license from the War Trade Board Section of the De¬ 
partment of State before their importation might be effected. 

Further answering the said fifth paragraph of the bill of com¬ 
plaint, these defendants are reliably informed and therefore aver 
the fact to be that of the aforesaid chemicals fusel oil is not a 
synthetic organic chemical as those words are understood and used 
commercially and by chemical experts, as is evidenced by the letters 
from William M. Grosvenor, Ph. D., consulting chemist, New York, 
N. Y., James F. Norris, Professor of Organic Chemistry, Massachu¬ 
setts Institute of Technology, Boston, Massachusetts, Marston Taylor 
Bogert, Professor of Organic Chemistry, Columbia University, New 
York, N. Y., and Honorable E. D. Ball, Acting Secretary, Depart- 
' ment of Agriculture of the United States, Washington, D. C., all 
addressed to the Honorable Edward Clifford, Assistant Secretary of 
the Treasury Department of the United States, dated respectively 
August 9, 1921, August 11, 1921, August 14, 1921 and September 
16, 1921, copies whereof are hereto attached, under one cover, 
marked Defendants’ Exhibit “A,” and made and prayed to be read 
and considered as a part hereof. 

VI. Defendants admit the allegation contained in the sixth para¬ 
graph of the bill of complaint that the rules and regulations of the 

.War Trade Board Section of the Department of State, issued and 
promulgated in pursuance of the powers and authority conferred 
upon it, were binding upon all the Collectors of Ports and other 
officials of the Treasury Department of the United States of America. 
They deny, however, that no Collector of Port or other Treasury 
official was authorized by law to permit the importation into the 
United States, except by a special license or permit, of any acetone, 
butyl alcohol, amyl alcohol or fusel oil, subsequent to the 

50 issue and promulgation of the first of said regulations, to wit, 
No. 825, issued under date of August 15, 1919; and they 

. aver the fact to be that said substances were imported into the United 
States without special individual license requirements from Au- 
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gust 15,1919, until May 25,1921, when the Secretary of the Treasury 
of the United States adopted the suggestion of the Department of 
State of the United States, (set forth as plaintiff’s exhibit “B” of the 
bill of complaint), that said substances were synthetic organic chem¬ 
icals, and notified his Collectors of Customs by circular letter dated 
May 25, 1921, of this finding. 

VII. Answering the seventh paragraph of the bill of complaint, 
defendants admit the allegations contained in the first sentence 
thereof, except they deny that the importation of the substances or 
products therein mentioned without special license v as expressly 
prohibited by the said regulations until May 25, 1921. 

Defendants admit that on May 23, 1921, the defendant Dickson, 
in his capacity as Acting Chief of the War Trade Board Section of 
the Department of State, addressed a letter to George W. Ashworth. 
Esquire, Chief of the Customs Division of the Treasury Department 
of the United States, as stated in the second sentence of said para 
graph of the bill of complaint (set forth as plaintiff’s exhibit “B” 
of the bill of complaint); but they deny the interpretation placed 
upon said letter by the plaintiff in said second sentence of said para¬ 
graph, and aver the fact to be that in said letter said defendant 
Dickson notified the said Ashworth that he had received advice from 
what he considered to be competent authority that the aforesaid 
substances should be regarded as synthetic organic chemicals, and 
the said defendant Dickson suggested that, for the purpose of ad¬ 
ministering the existing control under the Trading with the Enemy 
Act, Collectors of Customs should be instructed by circular letter 
that the aforesaid substances were synthetic organic chem- 
51 icals and as such would require individual import license 
from the War Trade Board Section of the Department of 
State before their importation might be effected. 

Defendants admit that upon receipt of the letter aforesaid by the 
said Ashworth, the Treasury Department, through Honorable J. H. 
Moyle, Assistant Secretary, gave instructions under date of May 
25, 1921, to various Collectors of Customs of the United States in 
accordance with the suggestion contained in said letter of May 23. 
1921; but they deny that the said letter of May 23, 1921, contained 
instructions, and they aver the fact to be that the defendant Dickson 
had not authority to instruct the Customs Division of the Treasury 
Deparment with regard to any matter whatsoever. 

Defendants further deny that after May 25, 1921, and up to the 
present time, no importations of fusel oil into the United States 
have been permitted or allowed except by special and individual 
license or permit; and they aver the fact to be that such importations 
were not permitted or allowed except by special individual license 
or permit only during the period from May 25, 1921, to September 
30, 1921. 

VIII. Defendants admit the allegations contained in the eighth 
paragraph of the bill of complaint, except that they deny that the 
functions remaining to the War Trade Board Section of the said 
Department of State were transferred to the Treasury Department 
under and by the terms of the Dye and Chemical Control Act ap- 
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proved May 27, 1921. They aver the fact to be that the functions 
of the said War Trade Board Section of the said Department of 
State ceased and determined upon the day following the approval 
of the aforesaid Act of Congress, and that only the personnel and 
books, records and unexpended funds of the said War Trade Board 
Section of the said Department of State were, under and by said 
Act and Acts amendatory thereof, transferred to and became 

52 a section of the Treasury Department, known as the Dye and 
Chemical Section. 

IX. Defendant- aver that the ninth paragraph of the bill of com¬ 
plaint sets up conclusions of law, which they are advised they are 
not required to answer. 

X. Defendants admit the allegations contained in the tenth para¬ 
graph of the bill of complaint, except they deny the allegations 
contained in the last sentence thereof with respect to fusel oil. 

XI. Answering the eleventh paragraph of the bill of complaint, 
defendants admit that various importers and would-be importers of 
fusel oil contend, and have made representations and statements to 
various bureaus and officials of the Treasury Department, to the 
effect, that fusel oil is not a synthetic organic chemical, and that its 
importation is not subject to the prohibition contained in the Dye 
and Chemical Control Act, and that such contentions have been 
considered bv the defendants in their respective capacities; but they 
deny the averment of said paragraph that fusel oil is in point of fact 
a synthetic organic chemical, and was so held and ruled to be by 
the War Trade Board Section of the said Department of State at the 
time it promulgated, issued and formulated its various regulations 
in said bill of complaint referred to, and that from its nature, man¬ 
ner and method of manufacture it falls within definition of synthetic 
organic chemicals, as set forth in Treasury Decision No. 38799. 

Defendants admit the remaining allegations of said paragraph. 

XII. Defendants aver that the twelfth paragraph of the 

53 bill of complaint sets up conclusions which they are advised 
they are not required to answer. 

XIII. Answering the thirteenth paragraph of the bill of com¬ 
plaint, defendants admit that under Section 407 of the Emergency 
Tariff* Act approved May 27, 1921, the Secretary of the Treasury is 
given power to make rules and regulations necessary for the enforce¬ 
ment of said Act; they deny, however, the remaining allegations of 
said paragraph. 

XIV. Defendants neither admit nor denv the allegations con¬ 
tained in the fourteenth paragraph of the bill of complaint, and, if 
the same be deemed material, demand strict proof thereof. 

XV. Defendants neither admit nor deny the allegations contained 
in the first sentence of the fifteenth paragraph of the bill of com¬ 
plaint. and, if the same be deemed material, demand strict proof 
thereof. 

They admit the allegations contained in the second and third 
sentences of said paragraph. . . 

They neither admit nor deny the allegations contained in the 
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fourth sentence of said paragraph, and, if the same be deemed ma¬ 
terial, demand strict proof thereof. 

XVI. Answering the sixteenth paragraph of the bill of com¬ 
plaint, defendants have no personal knowledge that the plaintiff 
owns and operates large plants at Terre Haute, Indiana, built and 
constructed bv a predecessor corporation of the same name, owned 
and financed jointly by the American and British governments for 
the manufacture of the substances mentioned, and therefore they 
neither admit nor deny the said allegations, but, if the same be 

deemed material, demand strict proof thereof. 

54 Upon information and belief, defendants admit that butyl 
alcohol is a substance which can be used and is in fact now 

being used by certain former users of fusel oil, as a substitute for 
fusel oil; but they deny that butyl alcohol is now being used by 
practically all of the former users of fusel oil as a satisfactory and 
efficient substitute therefor. 

XVII. Defendants neither admit nor deny the allegations con¬ 
tained in the seventeenth paragraph of the bill of complaint, and, 
if the same be deemed material, demand strict proof thereof. 

XVIII. Defendants admit the allegations contained in the eigh¬ 
teenth paragraph of the bill of complaint. 

XIX. Defendants neither admit nor deny the allegations con¬ 
tained in the nineteenth paragraph of the bill of complaint, and, if 
the same be deemed material, demand strict proof thereof. 

XX. Defendants aver that the twentieth paragraph of the bill of 
complaint sets up conclusions, which they are advised they are not 
required to answer. 

XXI. Defendants deny the allegations contained in the twenty* 
first paragraph of the bill of complaint. 

XXII. Defendant- neither admit nor deny the allegations con¬ 
tained in the twenty-second paragraph of the bill of complaint, and, 

if the same be deemed material, call for strict proof thereof. 

55 Further answering the bill of complaint, defendants say 
that in the former capacity of the defendant Dickson as Act¬ 
ing Chief of the War Trade Board Section of the Department of 
State, which administered import regulations under the Trading 
with the Enemy Act, the question as to whether fusel oil was or was 
not a synthetic organic chemical and as such a commodity which 
should be controlled under any of the War Trade Board regulations 
then in effect, in the administration of the said Trading with the 
Enemy Act, did not arise until the latter part of May, 1921; that 
after an incomplete investigation, and solely for the purpose of ad¬ 
ministering the then control under said Trading with the Enemy 
Act, said defendant Dickson, in his aforesaid capacity, came to the 
conclusion that from the evidence then at hand fusel oil might be 
considered to be a synthetic organic chemical, and as such subject to 
restrictions as to imports then in effect; that bv letter dated May 
23, 1921, (plaintiff’s exhibit “B”, of the bill of complaint), he so 
informed the defendant George W. Ashworth, Chief of the Division 
of Customs, Treasury Department. 

Further answering the bill of complaint, defendants say that the 
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Emergency Tariff Act approved May 27, 1921, became effective May 
28, 1921, and that by the provisions of Titile V of said Act the War 
Trade Board Section of the said Department of State, and its func¬ 
tions under the Trading with the Enemy Act, ceased to exist, and 
that the said defendant Dickson, under the transfer of personnel 
authorized and directed by said Title V of said Act approved May 
27, 1921, and by appointment of the Secretary of the Treasury, be¬ 
came and was Assistant Chief of the Division of Customs, in charge 
of the Dye and Chemical Section, of the Treasury Department, and 
therefore it became and was the duty of the said defendant Dickson, 
in the course of his employment and under the direction of the Secre¬ 
tary of the Treasury, to administer the functions delegated to the said 
Secretary by the said Title V of the said Act approved May 27, 1921; 
and that in the performance, of those duties it became necessary to 
determine whether the commodity fusel oil was in fact a 
56 synthetic organic Chemical and prohibited import by Sec¬ 
tion 501 -a of the said Title V of the said Act approved May 
27,1921. 

Further answering the bill of complaint, defendants aver that the 
said defendant Dickson thereupon made an exhaustive inquiry into 
the question, and obtained information from the sources hereinbefore 
mentioned in paragraph V of this answer, and other sources, and, 
upon the information so obtained, decided that fusel oil was not in 
fact a synthetic organic chemical as those words are understood and 
used commercially and by chemical experts, and that it was not a 
commodity prohibited import by Section 501 -a of the said Title V 
of the said Act approved May 27, 1921; that upon receipt of this 
information the said defendant Dickson advised the Secretary of the 
Treasury as to his findings, and the evidence submitted as is evi¬ 
denced by his written opinion to the Secretary of the Treasury, 
dated July 30, 1921, a copy whereof is hereto attached, marked De¬ 
fendant s Exhibit “B \ and is prayed to be read and considered 
as a part hereof, and that it was upon this evidence that the said 
Secretary of the Treasury caused the Treasury Decision dated Sep¬ 
tember 30, 1921, (plaintiff’s exhibit “E” to the bill of complaint) to 
be issued, to the effect that for the purpose of administering Section 
501-a of Title V of the said Act approved May 27, 1921, fusel oil 
should not be considered to be a synthetic organic chemical within 
the meaning of said Act, and that permits from the Department 
should not be required to allow the release of this commodity from 
customs custody. 
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And having fully answered, defendants pray that the bill of com¬ 
plaint be dismissed and the rule to show cause be discharged. 

ANDREW W. MELLON, 

Secretary of the Treasury of the 

United States of American, 

By S. P. GILBERT, Jr., 

Acting Secretary of the Treasury. 

SB 

GEO. W. ASHWORTH, 

Chief of Customs Division of the Treasury 
Department of the United States of America. 
FREDERICK S. DICKSON, 

Assistant Chief Division of Customs, in Charge 
of Dye and Chemical Section, Treasury De¬ 
partment of the United States of America. 

57 District of Columbia, ss: 

S. P. Gilbert, Jr., being first duly sworn, upon oath says that he is 
Acting Secretary of the Treasury of the United States of America, 
and as such signed the foregoing answer on behalf of Andrew W. 
Mellon, Seeretarv of the Treasury of the United States of America ; 
that he has reai the said answer and knows the contents thereof; 
that the matters and things therein stated as of his own knowledge 
are true, and those stated as upon information and belief he believes 
to be true. 

S. P. GILBERT, Jr. [l .B.] 

Subscribed and sworn to before me this 15th day of October, A. 
D. 1921. 

[seal ] SAMUEL II. MARKS, 

Notary Public, D. C. 

District of Columbia, ss: 

George W. Ashworth, being first duly sworn, upon oath says that 
he is Chief of Customs Divisions of the Treasury Department of the 
United States of America ; that he has read the foregoing answer by 
him subscribed and knows the contents thereof; that the matters 
and things therein stated as of his own knowledge are true, and 
those stated as upon information and belief he believes to be true. 

GEO. W. ASHWORTH. 

Subscribed and sworn to before me this 15th dav of October, A. D. 
1921. 

[seal.] SAMUEL H. MARKS, 

Notary Public, D. C. 

58 District of Columbia, ss: 

Frederick S. Dickson, being first duly sworn, upon oath says that 
he is Assistant Chief, Division of Customs, in charge of the Dye 
and Chemical Section, of the Treasury Department of the United 
6—3738a 
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States of America; that he has read the foregoing answer by him 
subscribed, and knows the contents thereof; that the matters and 
things therein stated as of his own knowledge are true, and those 
stated as upon information and belief he believes to be true. 

FREDERICK S. DICKSON. 

Subscribed and sworn to before me this 15th day of October, A. D. 
1921. 

[seal.] SAMUEL H. MARKS, 

Notary Public, D. C. 

59 Defendants’ Exhibit ‘‘A.” 

60 Wm. M. Grosvenor, Ph. D., 

Consulting Chemist and Factory Engineer, 

Chemists’ Building, 50 E. 41st St., 

New 7 York. 

August 9, 1921. 

Mr. Edw’ard Clifford, Assistant Secretary, 

Treasury Department, 

Washington, D. C. 

Dear Sir: 

Replying to your letter of August 3rd, in my judgment fusel oil, 
crude or refined, does not fall within the synthetic organic drug or 
chemical class in either the letter or spirit of Section 501 A. 

Our difficulty arises from the loose use of the word synthetic 
which can properly mean those goods which are produced by uniting 
of the elements or components into a compound, by composing or 
combining. In common parlance, however, and I think in the 
sense of the Act, it is used as a synonym of artificial as distinguished 
from natural and the difficulty promptly arises how 7 loose shall we 
be in this application? For example, benzol is produced more or less 
in nature and might be produced by natural operations in the de¬ 
structive distillation of coal but nitro benzol, chlorbenzol and the 
other substitution products (not really synthetic) would, I think, 
fall within the loose phraseology of the Act because it is hard to con¬ 
ceive circumstances under which they would naturally be produced. 
Fusel oil is undoubtedly produced by nature, is undoubtedly an 
analytical product produced by the fission or breaking down of 
sugars and, even where fermentative action w 7 as more or less con¬ 
trolled or directed it w 7 ould, in my opinion be stretching the terms 
of the Act to consider it a synthetic organic chamical. 

Very truly yours, 

(Signed) W. M. GROSVENOR. 
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Gl 


Copy. 


Massachusetts Institute of Technology, 


Department of Chemistry and Chemical Engineering, 

Cambridge, Mass. 


Mr. Edward Clifford, 

Assistant Secretary, 

Treasury Department, 
Washington, D C. 

Dear Sir : 


August 11, 1921. 


I have your letter of August 4th in which the definition of the 
terms synthetic organic chemical and synthetic organic drug is 
given and in which you ask my opinion of these definitions and 
their application to the case of crude fusel oil. 

It is my opinion that the rating of the direct products of de¬ 
structive distillation as synthetic compounds, as given in section 
2 of the definition, is not in accord with the accepted view. Coal 
tar, for example, is considered as the source of organic compounds 
from which others are synthesized. In my opinion a synthesis, in 
the technical use of the word, is a directed and controlled operation 
in which one or more compounds are converted into another sub¬ 
stance. 

According to the definition, the gasoline made by cracking petro¬ 
leums is a synthetic organic chemical, for the definition makes no 
statement as to the homogeneity of the product. As cracking always 
occurs in petroleum distillation all refined petroleums are synthetic 
organic chemicals. If crude coal tar itself comes under the defini¬ 
tion, then any such mixture can be considered a synthetic organic 
chemical; if it does not and its products or distillation do, then 
simple fractionation is considered a synthetic process. 

I see no reason for putting the products of destructive distillation 
in one class and the products of “uncontrolled” fermentation in 
another. In both cases complex organic compounds are decomposed 
and the nature of the products formed cannot be controlled. It is 
true that the temperature at which destructive distillation is carried 
out has some effect on the proportion of the products which result, 
but the process is not a controlled synthesis. 

62 According to the definition the products of coal tar dis¬ 

tillation are synthetic organic chemicals. It may have been 
tho intent of the framers of the Act to include benzol, toluol, etc., 
from this source, but such substances are not considered as synthetic 
chemicals when obtained in this way. 

According to my opinion, crude fusel oil is not a synthetic organic 
chemical; nor does it belong to this class if the definition is accepted 
and the statement is granted that the processes of alcoholic fermen¬ 
tation in the preparation of ethyl alcohol is not controlled in such 
a way as to yield the most favorable proportion of fusel oil. I think . 
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it unjust however, to put,coal-tar benzene in one class and crude amyl 
alcohol in another, and such action would be open to the charge that 
the coal-tar distillers were favored. 1 believe that there should be 
no distinction in the operation of the lw between the coal-tar and 
fermentation industries. 

Very truly yours, 

(Signed) JAMES F. NORRIS, 

Professor Organic Chemistry, 

Mass. Institute of Technology. 

J. F. N.: A. N. 

63 Copy. 

Columbia University, 

In the City of New York, 

Department of Chemistry, 

Organic Laboratory. 

Aug. 14, 1921. 

The Honorable the Secretary of the Treasury, 

Division of Customs, 

Washington, D. C. 

Subject : Fusel Oil. 

Dear Sir : 

Replying to your letter of the 4th inst., I would call attention 
to the fact that paragraph 2 of your definition runs thus—“Products 
obtained by fermentation, if such fermentation is carried on under 
controlled conditions, are considered to be synthetic organic chem¬ 
icals’’; and on p. 2 of your communication, the following occurs— 
“the evidence submitted to the Department would show that no 
such fusel oil control is now practiced commercially and should not 
be considered by you in your answer.” It follows then that com¬ 
mercial fusel oil is not a “synthetic organic chemical” under the 
above definition. 

In the absence of a more detailed statement as to just what is 
meant by the expression “controlled conditions,” it is difficult to 
determine whether the definition as drawn will include everything 
the original Act intended and exclude everything else. On the 
whole, it seems adequate; but it is humanly impossible to frame 
any such definition ex cathedra so as to cover the ground perfectly. 
Experience alone will show the way. 

I am of opinion that crude commercial fusel oil is not properly 
designated as a synthetic organic chemical, and that the Act in ques¬ 
tion was not intended to include it. 

During the war, the fermentation of corn starch to acetone and 
n-butyl alcohol supplied some badly needed war chemicals, the ace¬ 
tone being needed for the manufacture of cordite (as solvent), and 
the n-butyl alcohol being converted into “M. E. K.” (methyl ethyl 
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ketone), a solvent which can be substituted for acetone in certain 
cases. This fermentation was carried out on a large scale in Eng¬ 
land and, more successfully, in Canada, and the U. S. joined with 
Canada in establishing at Terre Haute, Ind., plants for the conver¬ 
sion of the 11 -butyl alcohol into M. E. K. It was stated at the time 
that 100 lbs. of corn starch yielded by this process about 8 lbs. 
acetone and 18 lbs. n-butyl alcohol, and the “control” exercised 
was in the direction of getting as much acetone as possible. If then 
this is a controlled fermentation in so far as acetone is concerned, 
it will establish the latter as a synthetic organic chemical, 
64 in which category it will also fall (under paragraph 2 of the 
definition) as a product of the dry distillation of wood or 
of acetate of lime, which are the common commercial methods of 
manufacture. 

Very truly yours, 

(Signed) MARSTON T. BOGERT. 


65 Copy. 

Department of Agriculture. 
Washington. 


September 16, 1921. 

Mr. Edward Clifford, Assistant Secretary, 

Treasury Department, 

Washington, D. C. 

Dear Mr. Clifford : 

I have your letter of September 15, 1921, with respect to the ques¬ 
tion whether crude fusel oil of commerce is or is not a synthetic 
organic chemical. The Bureau of Chemistry to which the inquiry 
has been referred advises that fusel oil is not a definite compound, 
but is a complex mixture which varies in composition according 
to the nature of the raw material employed, the character of the 
fermentation, etc. Fusel Oil consists principally of higher alco¬ 
hols, such as amyl, iscamyl, isobutyl and normal propyl alcohols, 
together with a certain amount of free fatty acids, fatty acid esters, 
furfural, terpenes, etc. 

In so far as the commonly accepted meaning of the term “syn¬ 
thetic organic chemical” is concerned, there appears to be no doubt 
that fusel oil, either crude or refined, is not a synthetic product. In 
other words, fusel oil is not synthesized by the direct agency of man 
from some other chemical compound or compounds, but is a by¬ 
product obtained in the manufacture of alcohol. 

66 It is not believed that it is any more proper to regard fusel oil 
as a synthetic organic chemical than it would be to apply this 
term to ordinary alcohol produced by fermentation. Both of these 
substances are the products of the fermentative action of yeast, and 
neither one is synthesized in the same manner as, for instance, a 
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i |w«vm, to put coal-tar b^ivue in one class and crude amyl 

aimbnl in another, and such action would be open to the charge that 
tlte mal tar distillers were favored. 1 believe that there should be 
■a lion in the operation <»f the lw between the coal-tar and 

ffrmrotatMKi industries. 

Yerv tmlv vours. 

( Signal ) * ’ JAMES F. NORRIS, 

Professor Organic Chemistry, 

Mass, Institute of Technology . 

J. F X.: A. N. 


63 Copy. 

Columbia University, 

In the Citv of New* York, 

IVpartment of Chemistry, 

Organic Laboratory. 

Aug. 14, 1921. 

The Honorable the Secretary of the Treasury, 

Division of Customs, 

Washington, D. C. 


Subject : Fusel Oil. 

I >ear Sir : 

Replying to your letter of the 4th inst., I would call attention 
to the fact that paragraph 2 of your definition runs thus—“Products 
obtained bv fermentation, if such fermentation is carried on under 
controlled conditions, are considered to be synthetic organic chem¬ 
icals*’; and on p. 2 of your communication, the following occurs— 
“the evidence submitted to the Department would show that no 
such fusel oil control is now practiced commercially and should not 
l»e considered by you in your answer.*’ It follows then that com¬ 
mercial fusel oil is not a “synthetic organic chemical” under the 
above definition. 

In the absence of a more detailed statement as to just what is 
meant by the expression “controlled conditions,” it is difficult to 
determine whether the definition as drawn will include everything 
the original Act intended and exclude everything else. On the 
whole, it seems adequate; but it is humanly impossible to frame 
any such definition ex cathedra so as to cover the ground perfectly. 
Experience alone will show’ the way. 

I am of opinion that crude commercial fusel oil is not properly 
designated as a synthetic organic chemical, and that the Act in ques¬ 
tion was not intended to include it. 

During the w’ar, the fermentation of corn starch to acetone and 
n-butyl alcohol supplied some badly needed war chemicals, the ace¬ 
tone being needed for the manufacture of cordite (as solvent), and 
the n-butyl alcohol being converted into “M. E. K.” (methyl ethyl 
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ketone), a solvent which can be substituted for acetone in certain 
cases. This fermentation was carried out on a large scale in Eng¬ 
land and, more successfully, in Canada, and the U. S. joined with 
Canada in establishing at Terre Haute, Ind., plants for the conver¬ 
sion of the n-butyl alcohol into M. E. K. It was stated at the time 
that 100 lbs. of corn starch yielded by this process about 8 lbs. 
acetone and 18 lbs. n-butyl alcohol, and the “control” exercised 
was in the direction of getting as much acetone as possible. If then 
this is a controlled fermentation in so far as acetone is concerned, 
it will establish the latter as a synthetic organic chemical, 
04 in which category it will also fall (under paragraph 2 of the 
definition) as a product of the dry distillation of wood or 
of acetate of lime, which are the common commercial methods of 
manufacture. 

Very truly yours, 

(Signed) MARSTON T. BOGERT. 


65 Copy. 

Department of Agriculture. 
Washington. 


September 16, 1921. 

Mr. Edward Clifford, Assistant Secretary, 

Treasury Department, 

Washington, D. C. 

Dear Mr. Clifford: 

I have your letter of September 15, 1921, with respect to the ques¬ 
tion whether crude fusel oil of commerce is or is not a synthetic 
organic chemical. The Bureau of Chemistry to which the inquiry 
has been referred advises that fusel oil is not a definite compound, 
but is a complex mixture which varies in composition according 
to the nature of the raw material employed, the character of the 
fermentation, etc. Fusel Oil consists principally of higher alco¬ 
hols, such as amyl, iscamyl, isobutyl arid normal propyl alcohols, 
together with a certain amount of free fatty acids, fatty acid esters, 
furfural, terpenes, etc. 

In so far as the commonly accepted meaning of the term “syn¬ 
thetic organic chemical” is concerned, there appears to be no doubt 
that fusel oil, either crude or refined, is not a synthetic product. In 
other words, fusel oil is not synthesized by the direct agency of man 
from some other chemical compound or compounds, but is a by¬ 
product obtained in the manufacture of alcohol. 

66 It is not believed that it is any more proper to regard fusel oil 
as a synthetic organic chemical than it uvuld be to apply this 
term to ordinary alcohol produced by fermentAmn. Both of these 
substances are the products of the fermentative action of yeast, and 
neither one is synthesized in the same manner as, for instance, a 
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coal tar dye, which may be regarded as a good example of a syn¬ 
thetic organic chemical. In so far as a possible synthetic of fusel 
oil as a result of the action of the yeast itself is concerned, it is, in 
fact, not certain whether the process involved is essentially one of 
synthesis or degradation or is a combination of both. 

The above interpretation is believed to be in harmony with ac¬ 
cepted usage, although the Department cannot attempt to say 
whether Congress, in enacting the Emergency Tariff Act, had in 
mind a peculiar or special meaning for the term in question. 

Very truly yours, 

(Signed) E. D. BELL, 

Acting Secretary. 


67 Defendants’ Exhibit “B.” 

68 Memorandum: Crude Fusel Oil. 

Treasury Department, 

Dye and Chemical Section, 

Division of Customs. 

Washington, D. C., July 30, 1921. 

In the Matter of the Classification of Crude Fusel Oil for the pur¬ 
pose of Determining Whether It is a Synthetic Organic Chemical 
and as Such Subject to the Control Provided for in Section 501-a 
of the Act of Congress Approved May 27, 1921, Relative to En¬ 
tries and Releases from Customs Custody in the United States 
and United States Possessions of Dyes, Dyestuffs, Coal-tar Prod- 
nets, Synthetic Organic Drugs, and Synthetic Organic Chemi¬ 
cals. 

Opi nion of F. S. Dickson, Assistant Director of the Division of 
Customs in Charge of the Dye and Chemical Section. 

Statement of the Case. 

On the 6th of May, 1921, Mr. P. G. Mumford, President and 
Treasurer of the Commercial Solvents Corparation, of No. 17 East 
42nd Street, New York City, a concern said to have been organized 
to acquire two plants located in Terra Haute, Indiana, which had 
been established and were formerly owned jointly by the Govern¬ 
ments of Great Britain and the United States for the purpose of 
making acetone and butyl alcohol (or butanol as it is otherwise 
known to the trade) for use as solvents in the manufacture of 
munitions, airplane dopes, etc., during the war, wrote the 

69 Bureau of Imports of the War Trade Board section of the 
Department of State, the body that was then charged with 

the administration of import control measures, that immediately 
after having taken possession of the plants in Terra Haute the Coni- 
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mercial Solvents Corporation had engaged in the manufacture, for 
commercial purposes, of the commodities referred to. 

In the letter Mr. Mumford further advised the Section that prior 
to the war butyl alcohol (butanol) was not made in commercial 
quantities; that the commercial uses to which it was put were then 
supplied by fusel oil; that the principal sources of supply of fusel 
oil were Germany, Austria and Russia, fusel oil being a by-product 
in the manufacture of potable alcohol (alcohol suitable for drink¬ 
ing) ; that butyl alcohol, or butanol, is one of the higher alcohols 
and is usable for all purposes for which fusel oil and amyl alcohol 
(a derivative of fusel oil) are used; that the plants of the Commer¬ 
cial Solvents Corporation have a capacity for the manufacture of 
butyl alcohol far in excess of the present consumption of that com¬ 
modity in this country for the purposes for which it is now used; 
that the amount of fusel oil at present manufactured in this coun¬ 
try is comparatively small but is sufficient to meet the demands of 
the trade for all purposes for which butyl alcohol has not been 
adopted as a substitute, and that fusel oil, being a by-product, can 
be sold at a price that is not based on the cost of manufac- 

70 ture, therefore below the cost of manufacture of hutvl al¬ 
cohol. 

On the 7th of the same month Mr. H. E. Hall, of the Commer¬ 
cial Solvents Corporation, wrote the Bureau of Imports stating that 
it had been brought to the Company's attention that during the 
week of April 25th a steamer had arrived from Antwerp with a 
cargo that included six drums of fusel oil consigned to a New York 
concern, and, because of the fact, so the writer stated, that a large 
percentage of the fusel oil that was available in Europe at the time 
was obtained from Germany, and because, as the writer further 
stated, the Commercial Solvents Corporation was manufacturing a 
satisfactory substitute for fusel oil, namely, butyl alcohol (butanol), 
requested that the Company be informed as to the particular ship¬ 
ment referred to and that it be advised as to what uction it might 
take to protect its interests. Enclosed with another letter, the Com¬ 
pany also sent a report showing its production of butyl alcohol, ace¬ 
tone and denatured alcohol at the plants in Terra Haute. 

On the 9th of the same month the letters were acknowledged by 
Mr. L. .1. Robinson, Director of the Bureau of Imports, who stated 
that as the products listed in the Company’s production report were 
regarded by the War Trade Board Section as synthetic organic 
chemicals, they would be “covered into the control maintained by 
this Board”, but advised the Company, however, that if at any 
time authentic reports should be received indicating that 

71 sufficient quantities of the products mentioned were not ob¬ 
tainable from domestic sources on reasonable terms, the mat¬ 
ter of granting licenses for importations thereof would be consid¬ 
ered; that, as a matter of fact, the War Trade Board Section had 
had no production reports prior to that time on fusel oil, butyl alco¬ 
hol, acetone or denatured alcohol, and that, for that reason, on ap¬ 
plication therefor, licenses for the importation of those commodities 
had been freely issued. 
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On the 23rd of the same month (May, 1921), in furtherance of 
the above-mentioned decision to include, among others, butyl 
alcohol and acetone in the list of controlled commodities, I, as Act¬ 
ing Chief of the M ar Trade Board Section, wrote the Chief of the 
Division of Customs of the Treasury Department, requesting him 
to notify the Collectors of Customs to that effect, and, in view of in¬ 
formation then of record, and because it seemed probable that at 
least a considerable part, if not all, of the fusel oil that was being 
offered for import from Europe was of enemy origin or manufacture, 
I also requested him to notify the Collectors that fusel oil and amyl 
alcohol had been classified as synthetic organic chemicals, and that, 
as such, they would require thereafter specific individual import 
license from the War Trade Board Section to cover each importation. 
On the 25th of the same month the Chief of the Customs Division 
advised me that a circular letter had been sent to the Col- 

72 lectors of Customs notifying them as requested. My letter 
of May 23, 1921, to the Chief of the Customs Division was 

as follows: 

“The War Trade Board Section of the Department of State has 
received advice from what are considered to be competent authorities 
to the effect that butanol or butyl alcohol, acetone, amyl alcohol 
and fusel oil should be regarded as synthetic organic chemicals and 
that no importations should be allowed excepting under individual 
license as issued by the War Trade Board Section. I would sug¬ 
gest that for the purposes of this control you instruct Collectors of 
Customs by circular letter substantially as follows: ‘The War Trade 
Board Section of the Department of State holds that butanol or 
butyl alcohol, acetone, amyl alcohol and fusel oil are synthetic 
organic chemicals and as such require individual import license 
from the War Trade Board Section before their importation mav be 
effected.” 

About two weeks after the Act of May 27, 1921, became a law 
and the administration of the control of importation of chemicals 
was transferred from the Department of State to the Secretary of 
the Treasury, the question arose as to whether fusel oil ought or 
ought not to be classified as a synthetic organic chemical within the 
meaning of those words, not as used in the important regulations 
that were formerly in effect, but as used in Section 501-a of the Act 
approved May 27, 1921, and as to whether, if so, it came within the 
conditions specified in Section 501-a and ought, therefore, even if 
a synthetic- organic, chemical, to be permitted importation because 
of deficient production in this country or because it could not be 
obtained here on reasonable tenns as to price, quality or delivery. 

On the 17th of June, 1921, a letter was received from Messrs. 
Williamson & Company, chemical manufacturers, of No. 28 

73 Burling Slip, New York City, inquiring as to whether there 
was any restriction on the importation of crude fusel oil, 

and, if so, as to what steps were necessary to obtain permission to 
import it. The question at this juncture was not, as it had formerly 
been, as to whether, in the exercise of a purely discretionary power, 
the commodity ought or ought not to be excluded in view of the 
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policy that had been adopted by the Department of State with 
respect to the admission or exclusion of products of enemy origin or 
manufacture, but as to whether the admission of this particular 
commodity to entry and release from customs custody was or was 
not prohibited by the la t itself—in other words, by Section 501-a 
of the Act of Congress of May 27, 1921. If the commodity was 
properly subject to classification as a synthetic organic chemical, 
from a commercial or scientific, not merely from an administrative, 
viewpoint, its importation whatever its origin was prohibited by law. 
In that event the Secretary of the Treasury was without discretion 
in the matter. The Dye and Chemical Section would have no other 
recourse than to refuse all permits for entry and delivery from 
customs custody. If, on the other hand, it could not properly be 
classified as a synthetic organic chemical within the meaning of 
Section 501-a, the commodity was, of course, not subject to the 
prohibition. 

Not having yet been supplied, however, with any evidence tending 
to sliow that fusel oil was not in fact a synthetic organic chemical 
as tested by a proper scientific or practical commercial defi- 

74 nition of that term, I wrote Messrs. Williamson & Company 
on the 21st of June, 1921, quoting the provisions of Section 

501-a of the Act and stating that— 

“At the present writing, the Dye and Chemical Section is in 
receipt of information which would indicate that crude fusel oil in 
a synthetic organic chemical within the meaning of the Act and 
that a similar commodity, or a satisfactory substitute therefor, is 
obtainable under the conditions mentioned in the Act. Before any 
of the controlled commodities may be admitted to entry or delivered 
from customs custody, it is necessary for the importer to submit an 
application for permit to effect such entry or delivery and the ap¬ 
plication must be filed in accordance with the regulations announced 
in T. D. 36716. I enclose copies of application blanks and the 
Treasury Decision referred to.” 

On the 23rd of the same month, Williamson & Company wrote 
that the fact that the Dye and Chemical Section was in receipt of 
information indicating that crude fusel oil is a synthetic organic 
chemical was “quite a surprise” to them, as they had “always re¬ 
garded fusel oil as a product of natural fermentation.” 

On the 23rd of June, 1921, Mr. James F. McGovern, Munsey 
Building, Washington, D. C., counsel of the United States Industrial 
Alcohol Company and the United States Industrial Chemical Com¬ 
pany, both of Curtis Bay, Maryland (the former having, Mr. Mc¬ 
Govern advised me, the largest plant for the manufacture of ethyl 
and denatured alcohols and products thereof in the world and being, 
as I was also advised, the largest producer and user of fusel oil in 
the United States), wrote the Dye and Chemical Section enclosing 
for its information a copy of a letter, dated the day before, 

75 that he had received from Dr. M. C. Whitaker, Vice Presi¬ 
dent of the United States Industrial Alcohol Company and 

President of the United States Industrial Chemical Company, in 
which letter Dr. Whitaker said: 

7—3738a 
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“We are greatly surprised at the ruling of the Division of Cus¬ 
toms that crude fusel oil should come under the provisions of Title 
V of the Emergency Tariff Act" (the Act of May 27, 1921. “As 
you know, this crude oil is a mixture of ethyl, normal propyl, ise 
butyl, active and inactive amyls, and even higher alcohols, with 
more or less water, acid, etc. We can see no conceivable basis by 
which rt can be classed as a synthetic or refined organic chemical, 
* * * Crude fusel oil is a natural by-product of alcohol fermen¬ 

tation and as above indicated is an extremely complex and crude 
mixture. We import this product to separate and refine the alcohols 
contained therein and convert many of them into high class chem¬ 
icals of reagent purity. 

“It might be well for you to call Mr. Dickson’s attention to this 
fact and especially to warn him not to be ‘hooked’ bv the representa¬ 
tives of the people who have normal butyl and who would like to 
prohibit crude fusel oil so they can sell it. Their statement that 
normal butyl alcohol produced in this country is a complete substi¬ 
tute for fusel oil is a joke. We have built up quite a business in 
refined higher alcohols and are supplying them to laboratories, re¬ 
search institutions and exporting substantial tonnage of iso butyl 
alcohol to France and Switzerland to be used as a starting point for 
making artificial musk. Our sales of the higher alcohols for soften¬ 
ing and toughening films amounted during the past year to $50,000 
per month. 

“There never was enough crude fusel produced in the United 
States to supply more than one-third of it.s demand. Now since 
whiskey production Inis stopped and many big industrial alcohol 
plants have been closed down, there is even less crude fusel oil pro¬ 
duced. We buy practically all that is made in this country, besides 
what we produce , and anticipate importing from India, Egypt, Italy, 
France, Greece, Holland, England and Belgium, and possibly Rus¬ 
sia, if we are ever able to trade with these people, more than we are 
able to secure in the United States.’’ 

76 On the 23rd of June, 1921, Mr. John F. Myers, President 
of the Anderson Chemical Company, Wallington, New Jersey, 
which company had applied for license to import 18 drums of fusel 
oil, for use in the manufacture of lacquers for protective coatings 
on highly polished metals, etc., wrote the Dye and Chemical Sec¬ 
tion— 

“We are enclosing copy of a cablegram from Messrs. Honey will 
Brothers of London, with reference to these 18 drums of fusel oil, 
showing that this material was shipped sometime in February, 
1921, and has just arrived. * * * Enclosed is a specification 

from one of our customers showing the kind of material demanded 
for their lacquers. * * * r riie enclosed specification from the 

Scovill Manufacturing Company will show you that it would be im¬ 
possible for us to make this specification from butyl alcohol. We 
have been supplying these people for a period of ten years. They 
are familiar with butyl alcohol and have been for the past two years, 
and have not adopted it, it not meeting their requirements for the 
reasons which we have stated in the foregoing part of this letter.” 
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• * 

* * * Our experience has shown that lacquers that are to be used 

on silver and high class hardware require a large percentage of 
amyl acetate to overcome irridescence or rainbow. Lacquers that 
have been made for this purpose from butyl acetate have not given 
satisfaction.” 

On the 2nd of July, 1921, in view of the above statements, I re¬ 
quested the opinion of the chemical expert and adviser of the Dye 
and Chemical Section, Dr. W. B. D. Penniman, of Baltimore. On 
the 6th of the month he replied that fusel oil “is a very complicated 
mixture of substances containing ordinarily somewhere in the neigh¬ 
borhood of fifteen different kinds of alcohol and a much larger num¬ 
ber of ethers (etheral salts)”; that “in industry the material is 
worked * * * by distillation which in general separates the 

original fusel oil into three parts as follows: 1st fraction. 

77 principally propyl alcohol; 2nd fraction, butyl and amyl 
alcohols; 3rd fraction, amyl alcohol”; that “after the frac¬ 
tions have been obtained various derivatives are made from them and 
these derivative* when mixed with more or less of the untreated 
products of distillation and other substances are used as solvents in 
nitro-cellulose, bakelite, varnish gums, etc.” Dr. Penniman’s report 
continued: 

“It happens in fusel oil that is obtained from potato spirits about 
50% consists of various amyl alcohols and as far as we are informed 
at this time there is no synthetic production of the amyl alcohols, 
though there is an abundant production of the propyl and butyl 
alcohols by synthetic methods. Now it is claimed that the amyl 
alcohols and their derivatives have certain properties which are not 
possessed by propyl and butyl alcohols and their derivatives. * * * 
l am unable to say positively whether this is so or not but am much 
inclined to believe it is from the independent testimony I have se¬ 
cured by talking with an expert on the subject and also from informs 
tion secured in experiments in this laboratory some years ago. 

“As fusel oil is unavoidably made in a large industry, and though 
the value per gallon is good compared with their main product, the 
number of gallons produced is insignificant and the process of mak¬ 
ing the main material is carried on with little or no regard as to the 
amount of fusel oil that may be produced, and often with less regard 
as to the composition of such fusel oil. I therefore would recommend 
to you that fusel oil he regarded as a crude chemical not synthetically 
made as such.” 

At the same time, I received from Dr. G. W. Knight, chemist ia 
charge of the laboratory in the Appraiser’s Office of the Customs 
Service in New York City, a reply to a similar inquiry that I had 
addressed to him. In his reply Dr. Knight said: 

78 “With regard to the fusel oil, in all cases I know of it 
would come under the head of fermentation, and, in most 

cases, of subsequent distillation ; but the distillation would not be 
destructive, as it would be only for the purpose of separating sub¬ 
stances already formed. In determining whether the fermentation 
were carried on under controlled conditions, we would have to de¬ 
termine first from some reliable source whether fusel oil is produced 
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synthetically (i. e., under controlled conditions) in substantial com¬ 
mercial quantities. If so, an affidavit of the manufacturer stating 
clearly the process of manufacture of the fusel oil would be neces¬ 
sary so that we would be in a position to determine if it were syn¬ 
thetic or natural under our definitions. If it is determined that fusel 
oil is not produced synthetically in substantial commercial quantities, 
then all fusel oil would be natural and not synthetic.” 

The definitions that Dr. Knight referred to had been drafted tenta¬ 
tively after consultation with Messrs. Grinnel Jones and De Long and 
Dr. Watson, chemists of the United States Tariff Commission, and 
our Chemical Adviser, Dr. Penniman, and w r ere being considered for 
adoption and announcement. They read as follows: 

“The terms ‘synthetic organic chemical and synthetic organic 
drug’, used in said Section 501-a are interpreted to apply to any 
substance which is knowm commercially as a chemical or drug, and 
which contains carbon in chemical combination with other elements 
(excepting cyanides, cyanimides, carbides, carbonates and bicar¬ 
bonates of metals or inorganic radicals), and which has been pro¬ 
duced by any chemical process other than that necessary to extract, 
isolate or purify the substance from a natural source or to effect its 
separation from a more complex natural compound by hydrolysis or 
to form a salt. 

“Products obtained by fermentation, if such fermentation is car¬ 
ried on under controlled conditions, are considered to be synthetic 
organic chemicals. Distillation which simply separates a substance 
already formed from other substances does not make the product 
of such simple distillation a synthetic chemical or drug, but, if the 
substance is subjected to destructive distillation, the products of such 
destructive distillation are considered to be synthetic organic chem¬ 
icals or drugs.” 

79 These definitions were adopted July 21, 1921. (See T. D. 
38799). 

In the meantime the Commercial Solvents Corporation was con¬ 
tinuing to contend, not particularly that fusel oil was a synthetic 
organic chemical, for there had been no holding yet that it was not, 
but that butyl alcohol or butanol was a satisfactory substitute for fusel 
oil for practically all, if not quite all, purposes; that enough fusel 
oil w r as being produced in this country to meet the requirments for 
that commodity which could not be met by the adoption of butyl 
alcohol as a substitute; that they were able to produce butyl alcohol 
in quantities sufficient to meet all demands, and that, therefore, 
fusel oil should be excluded from entry or delivery from customs 
custody in the United States under the provisions of Section 501-a 
of the Act of May 27, 1921. 

In this connection, the Company, on the 10th and 24th of June, 
1921, wrote the Dye and Chemical Section presenting at length in 
the two letters the considerations on which they based their con¬ 
tention. They also forwarded a copy of a detailed and elaborate 
opinion, date June 21, 1921, by Dr. Edward C. Norden, Analytical 
and Consulting Chemist, of Milburn, New Jersey, as to the suitabil¬ 
ity of butyl alcohol as a substitute for fusel oil, and later forwarded 
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a letter, date July 5, 1921, addressed to the Company by the Egyp¬ 
tian Lacquer Manufacturing Company, No. 5 East 40th Street, New- 
York City, stating that they had “found butyl alcohol to be 

80 a satisfactory substitute for fusel oil to a very large extent”, 
and that, “if the price, quality and delivery of butyl alcohol 

compare favorably with fusel oil, we would be inclined to continue 
using it in preference to fusel oil.” 

In view of this state of affairs, I invited representatives of the 
Commercial Solvents Corporation and the United States Industrial 
Alcohol Company to appear before our Chemical Adviser, Dr. W. 
B. D. Penniman and myself, in the offices of the Dye and Chemical 
Section at 20th and B streets, N. W., in this City, on the 12th of 
July, 1921, for the purpose of presenting any evidence and argu¬ 
ments that they might desire to urge in support of their respective 
contentions. The invitation was accepted. 

On the day set for the hearing Mr. P. G. Mumford, Vice President, 
Dr. Edward C. Worden, Consulting Chemist, Mr. B. H. Warner, 
Counsel, and Messrs. John F. Bush and Charles L. Gabriel, appeared 
in behalf of the Commercial Solvents Corporation. The Corpora¬ 
tion at the hearing also introduced Dr. Charles E. Monroe, Professor 
of Chemistry of George Washington University. For the United 
States Industrial Alcohol Company Dr. M. C. Whitaker, its Vice 
President, and Dr. A. A. Backhaus, Chemist, appeared. At my in¬ 
vitation Dr. Warren N. Watson, Chemical Adviser of the United 
States Tariff Commission, was also present, for purposes of consulta¬ 
tion and to assist me with his advice. 

81 As to the Question Whether Crude Fusel Oil is a Synthetic 

Organic Chemical. 

At the hearing on the 12th of July, 1921, referred to in the fore¬ 
going, Dr. Worden, Consulting Chemist of the Commercial Solvents 
Corporation, made an oral statement in which he contended that 
crude fusel oil is a synthetic organic chemical and afterwards re¬ 
quested, and was granted permission, to submit a brief of his argu¬ 
ment in support of his opinion in that regard. The brief, which 
is dated July 21, 1921 , was duly filed. As the points presented by 
him are, of course, more concisely set forth therein than in his 
oral statement at the hearing, I quote from the brief the following: 

“All chemicals are roughly divided into two classes, natural and 
synthetic- By ‘natural’ is understood to be a chemical which occurs 
as such in nature and from this it derives its name. * * * Fusel 

oil and the propyl, butyl and amyl alchole of which it is composed 
occur nowhere in nature as such. There is no naturally occurring 
source of fusel oil or the alcohols derived from it. They are the 
opposite of the natural chemicals” (such as quinine, he points out 
in the brief in the paragraph above, which he says, can be extracted 
from cinchona bark by simply dissolving it out with some solvent, 
as alcohol or ether), “in that they must be obtained synthetically 
and from products entirely different in appearance, composition or 
properties from them. 
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“Fusel oil is obtained commercially from the starch of grains, as 
corn, wheat and barley and certain sugar products as contained in 
molasses fractions, but there is little resemblance physically or 
chemically between the white, solid starch and the disagreeable 
smelling fluid, fusel oil. One is human food, the other poisonous. 
Starch is a natural product, being produced in and by nature. But 
fusel oil is a synthetic chemical because the chemical composition 
and phyiscal characteristics of the raw material, starch, have 
8*2 been so charged—and by means outside of nature—that the 
products are in no instance identical with any of the 
ingredients of the materials from which thev are manufactured. 
This synthesis, nr the production of a synthetic chemical, may l>e 
brought about by heat, electricity, chemical or bacterial action, or 
by a combination of these means. 

“Fusel oil has never been found, as such, in nature; nor has any or 
either of the propyl, butyl or amyl alcohols of which it is composed. 
In order to obtain fusel oil, the manipulation of the hand of man is 
required, ami it, therefore, is a synthetic product. * * * ,\ u 

organic chemical is composed of carbon, together with hydrogen and 
oxygen, and less often with other elements, and when burned leaves 
no residue or ash. Organic chemicals contain no metallic or 
inorganic constituents or components. * * * Fusel oil and the 

propyl, butyl and amyl alcohols contained therein are organic 
chemicals, in that they are composed of carbon, hydrogen and oxygen 
only; that they burn leaving no residue or ash; they contain no 
metallic or inorganic constituents, hence must be organic.” 

From all of which he concludes that crude fusel oil is a synthetic 
organic chemical. 

With respect to processes of manufacture, he tells on Page 5 of 
his brief of two methods other than the fermentation method by 
which the product is at present produced: (1) a process by which 
it is prepared from fractions of petroleum, such as the pentane group 
of hydrocarbons, and in which no fermentation enters at any stage 
of the manufacture, and (2) a process of manufacture from 
carbohydrates by means of the introduction of a specific bacteria; but 
the former of these methods he admits has not been commercialized 
to an extent sufficient to make it a competitor with the present com¬ 
mercial method of production by fermentation. The other he 
83 admits has not, for economic reasons, been brought to a state 
that enables it to compete with the method now employed. 
As to the present commercial method of production bv fermentation 
he says on Page 6 of the brief: 

“Fusel oil is a fermentation product because it is one of the re¬ 
sults of fermenting starchy and saccharine products with the ferment 
called yeast, another product of this same fermentation being another 
alcohol, ethyl or grain alcohol. The process of fermentation pro¬ 
duces a number of alcohols, ethyl or potable alcohol being the lowest 
member chemically, and being formed in largest amounts. At the 
same time and under the same conditions to the formation of ethyl 
alcohol is formed the higher alcohol* called collective!g fusel oil. 
This fusel oil is obtained commercially in the fermentation of 
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molasses and from the fermentation of the sugars formed by the 
breaking down of starch. It is a fermentation product because it is 
one of the normal products of the fermentation of molasses and starch 
as carried out at the present time.” 

This is an admission by Dr. Worden, at least by necessary in¬ 
ference, of the correctness of the contention of the United States 
Industrial Alcohol Company, that the process of manufacture as 
now conducted is for the purpose, not of producing the conglomerate 
product called collectively fusel oil, but that its object is to extract and 
separate from the compound of raw materials that is subjected in the 
|>rocess of fermentation the product known as ethyl or potable 
alcohol; that the residue or remaining result of the fermentation is 
itself a crude product, composed of a number of other, or what are 
chemically known as the higher, alcohols; that this residue is a prod¬ 
uct which itself has, therefore, to be subjected to a further 

84 process or processes of manufacture (distillation) in order to 
separate from the mass or from each other the other alcohols 

and chemical ingredients it contains, and that, for purposes of 
production of these other or higher alcohols and ingredients, fusel 
oil is itself a raw material. 

He did not contend, nor has it been contended here by any one 
on behalf of the Commercial Solvents Corporation, that the crude 
fusel oil that is produced by the process of fermentation referred to 
has anv other use in commeree than to serve as such raw material. 
On the contrary, he admitted in his oral statement at the hearing 
that: “Crude fusel oil is never used as such. It is only after dis¬ 
tillation and rectification that these fractions are either used in the 
alcoholic form as solvents for gums and resins or in relatively smaller 
amounts as solvents, as in film formation, but the main use of the 
alcohols of fusel oil, normal butyl alcohol, is only after it has been 
converted into a corresponding acetate.” 

On this point Dr. M. C. Whitaker, of the United States Industrial 
Alcohol Company, had contended in his oral statement and now 
contends in the brief filed by him in behalf of his company, dated 
July 18, 1921, that (to quote from Page 4 of the brief): “Crude 
fusel oil is a complex mixture containing varying porportions of 
ethyl alcohol, water, organic acids, normal propyl alcohol, iso-butyl 
alcohol, amyl alcohols and a mixture of higher alcohols, which, so 
far as identified, appear to be in the C-10 class. Crude fusel 

85 oil has a corrosive action on iron and other metals and usually 
contains quantities of iron compounds in suspension or solu¬ 
tion. It is necessary to refine crude fusel oil, and especially to 
remove the water and low boiling eonstituents, before it is suitable 
for use in the various industries and arts, such as the manufacture of 
celluloid, collodion, films, lacquers, artificial leather, etc. This re¬ 
fining consists of a chemical treatment supplemented by the most 
skilful practice of the art of distillation.” 

“It is a matter of common knowledge that refined fusel oil and 
fusel oil esters are used in a large variety of industries, such as cellu¬ 
loid, metal lacquers, cellulose cements, perfumes, flavoring extracts, 
pharmaceuticals, and in chemical research. The unique special prop- 
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erties of the substances derived from fusel oil cannot be met by a sub¬ 
stitute. The United States Industrial Chemical Company have de¬ 
veloped processes for refining fusel oil and the manufacture of fusel 
oil products of unsurpassed purity. This country was dependent upon 
Germany prior to the war for many of these products. Our processes 
are the result of our own research work. * * * The sales of refined 
fusel oil products by this company during the year ending December 
31, 1020, amounted to $411,063.03. The demand was far in excess 
of the production and some lines of these products had to be with¬ 
drawn from the market or sides curtailed on account of the scarcity 
of raw materials.” 

At the hearing Dr. Charles E. Monroe, the only witness other than 
Dr. Worden who was called by the Commercial Solvents Corporation 
with respect to the chemical aspects of this matter, did not go so far 
as to state specifically that in his opinion crude fusel oil is a synthetic 
organic chemical, though it is only fair to say that it may be 

86 inferred from what he testified to regarding the process of 
production that he is or was of that opinion. Nevertheless, 

the only direct testimony that has been vouchsafed us in support of 
this particular point, the main point in the case, is that of Dr. 
Worden, which is as above indicated. Dr. Monroe, like Dr. Worden, 
however, did admit that the present method of production by fer¬ 
mentation is the only commercially practicable method of which he 
knows. On this point he said: “From my own knowledge and from 
the testimony that has been given here, we do learn that in all alco¬ 
holic productions, whatever the alcohols are, they are produced by 
controlled methods of fermentation." 

In considering whether crude fusel oil is at present synthetically 
produced in this country for commercial purposes, I am limited, 
therefore, to considering whether the. method of production by fer¬ 
mentation and subsequent distillation resorted to for the purpose of 
separating another product from the fermented mass is a synthetic 
method so far as the production of the crude fusel oil is concerned. 

Fermentation, it would seem, though it can be induced and con¬ 
trolled by chemical agents and manufacturing processes, is per xe a 
natural process; it consists in a decomposition of some organic com¬ 
pound and may be induced, not alone by controlled methods but by 
living organisms without the intervention of any other chemical 
agent or process of production. As Dr. Whitaker said in his 

87 oral statement at the hearing: “If a man put a dish of mo¬ 
lasses on this table and let it alone, he would produce crude 

fusel oil.” As is said in the United States Industrial Alcohol Com¬ 
pany’s brief (p. 5): “A Saccharine solution of proper strength, al¬ 
lowed to stand at room temperature, will ferment from wild yeast, 
with which it is naturally contaminated or with which it is infected 
from the air. This fermentation will produce principally alcohol 
and carbonic acid gas’’ but there will lie “small amounts of fusel oil, 
glycerine and other by-products.” 

It became necessary, therefore, to inquire as to whether in the 
process of production of crude fusel oil as practiced commercially in 
this country, the compound or mash from which the crude fusel 
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oil is obtained is subjected to any definite system of control for the 

E urpose of producing, or any control which has, or is designed to 
ave, any reference whatever to the production of crude fusel oil— 
for the Act of Congress now in effect, although it permits in the in¬ 
terest of manufacturers of other commodities importations of syn¬ 
thetic organic chemicals that are not obtainable in this country in 
sufficient quantities or on reasonable terms, would seem to be pri¬ 
marily intended to protect from disastrous foreign competition the 
manufacturers in this country of (among other things) synthetic 
organic chemicals, and not to be intended to protect—as 1 gather 
from the language of the Act and the purposes of its enactment— 
mere incidental producers of by-products. 

88 In other words, it was considered, as I understand, by the 

chemical experts on whose opinion I have relied in this matter, 
and it seems to me that it must he considered by any one having to do 
with the administration of Section 501-a of the Act of Congress of 
May 27, 1921, that the provision of law that is contained in that 
Section was enacted for the purpose of protecting manufacturers in 
this country of synthetic organic chemicals that are either com¬ 
mercially known as or which are scientifically demonstrable to be 
chemicals of that character, and that in any doubtful case, when in 
circumstances like the present the experts do not agree, and the fact 
as to whether the commodity is or is not a synthetic organic chemical 
is brought in question, the purpose and intent of the process by 
which the commodity is produced are not only material elements to 
be considered in determining the classification of the commodity, 
but that these are among the elements that are of controlling im¬ 
portance, because, if the production of the commodity in question 
is a mere incident in the production of another commodity it would 
not appear that the purpose of the Act would in any way be served 
by classifying the mere by-product as a synthetic organic chemical, 
since the commodity in question forms relatively a very small part 
of the output and would not be produced by that particular manu¬ 
facturer at all if he were not engaged in the manufacture of the other 
or principal commodity. 

89 In this connection Dr. Whitaker, of the United States In¬ 
dustrial Alcohol Company, testified at the hearing: 

“I believe that we are the largest producers of fusel oil in the 
United States. Our productive capacity is about 300 gallons per 
day. * * * In our chemical plant we use all of the fusel oil 

which we produce and buy a great deal of fusel oil from other pro¬ 
ducers and import considerable quantities of fusel oil. * * * 

“Dr. Penniman: How far are your fermentation processes con¬ 
trolled bv your distrillery to effect the production of fusel oil? 

“Dr. Whitaker: Not controlled at all. We regard fusel oil as a 
by-product with a normal fermentation process. 

“Dr. Penniman: What percentage is fusel oil? 

“Dr. Whitaker: That percentage varies considerably—probably 
one-sixth to one-third of one per cent.” (See also table on P. 34 of 
Dr. Worden’s brief.) “Our research laboratory has studied all of 
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the processes for the increase of the yield of fusel oil. We know of 
no process today by which the yield of fusel oil can be reached. We 
are offered almost monthly patent processes for accomplishing this 
result. We have tried out a great many of these in our laboratory. 
In both our grain and molasses distilleries we have absolutely no con¬ 
trol over that process. Some molasses seems to yield more fermen¬ 
tation than others. * * * 

“I have read the provisions of the Emergency Tariff Act * * * 

and I was amazed that there should ever have been any consideration 
of the question as to whether or not crude fusel oil was a synthetic 
organic chemical. If I understand what a synthetic organic chem¬ 
ical is and understand the English language, I can not see any pos¬ 
sible basis for a statement that crude fusel oil, as we know it and 
produce it in our plant, is a synthetic effort. * * * Our sole 
difficulty is due to the fact that as our fermentation ran we did not 
get enough. If we could produce enough to supply the country, we 
certainly would not be here to argue this case, and, from the stand¬ 
point of the growth of the chemical industry in this country, in 
which many thousand dollars have been spent in research work, I 
think that the exclusion of our raw material” (fusel oil), “which is 
a by-product of fermentation from all over the world, would be noth¬ 
ing other than criminal. * * * It does not seem to me that the 

question of competition needs to enter into this thing. * * * 

“Mr. Dickson: You say that while it is a fermentation 
90 process it is not controlled insofar as the production of fusel 
oil is concerned? 

“Dr. Whitaker: Not at all, in any that I know.” 

This statement of Dr. Whitaker’s as to the absence of control, was 
corroborated by Dr. Backhaus, the Industrial Alcohol Company’s 
chemist. In his oral statement at the hearing, Dr. Backhaus said in 
part: 

“As regards the question as to whether crude fusel oil is consid¬ 
ered a synthetic organic chemical even within the terms of the de¬ 
finition” (here referring to the definition quoted on Page 11 of the 
present memorandum), “that is, a controlled fermentation, it is my 
opinion from not only experience in a laboratory and out of it, but 
also from close observation of plant operation, that it is not produced 
under controlled conditions, which control is supposed to produce 
fusel oil. In other words, there is no attempt to control the fermen¬ 
tation so that fusel oil may be produced at all or increased.^ 

In the brief of the Industrial Alcohol Company (p. 4) it is said 
further in this regard: 

“The yield of fusel oil in the alcoholic fermentations is a matter 
of luck, depending, within very small limits, upon the nature of the 
raw material used for the manufacture of alcohol. As a matter of 
fact, the conditions for increasing the yield of fusel oil within nar¬ 
row limits are well known, but these conditions are unfavorable to the 
production of the maximum yield of alcohol, and are, therefore, not 
used in ordinary distillery practice. In other words, if the fermen¬ 
tation were so conditioned and controlled as to produce a maximum 
yield of fusel oil, the alcohol yield would suffer to an extent which 
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would make the operation unprofitable. Fusel oil is, therefore, an 
uncontrolled by-product of the fermentation for the production of 
alcohol. * * * 

“A8 previously stated, ethyl alcohol fermentations are carried out 
solely with a view of producing a maximum yield of alcohol from 
the sugar or starch content of the raw materials. When the fermen¬ 
tation is completed, the ‘beer/ which is a mixture of alcohol, water, 
residual unfermentable constituents of the raw materials, and 

91 all of the by-products of the fermentation, such as small quan¬ 
tities of fusel oil, glycerine, etc., is refined by distillation. No 

control has been exercised during the fermentation process which 
would tend to influence or increase the amount of fusel oil produced 
The operation is not conducted to make fusel oil. Fusel oil is sim¬ 
ply an unavoidable result of the alcoholic fermentation—a by¬ 
product which, if it had no value, would not be recovered, but which 
would be produced and present in the ‘beer’ nevertheless. 

“When the fermentation is completed, the ‘beer’ is distilled for 
the purpose of separating the crude alcohol or high wines from the 
water and other residual matter known as ‘slop.’ The high wines, 
containing numerous impurities, such as aldehydes, esters, organic 
acids and fusel oil, are redistilled and refined. During the process 
of redistillation and refining the aldehydes, fusel oil and other im¬ 
purities are separated with a view to producing pure alcohol. The 
small percentage of crude fusel oil is collected from the large num¬ 
ber of refining operations, washed with water in order to reduce the 
alcoholic content to the legal limit of approximately 10%, when it 
is ready to be released from Government control and sold as a free 
product.” 

Our records show that there are nearly a dozen concerns in this 
country other than the United States Industrial Alcohol Company 
in the establishments of which crude fusel oil is produced; but at the 
hearing the Commercial Solvents Corporation called no witness from 
those other companies to corroborate the statements of Dr. Worden, 
and neither then nor since has it presented any evidence whatever 
tending in any way to contradict the statements of Dr. Whitaker and 
Dr. Backhaus of the United States Industrial Alcohol Company with 
respect to the purpose for which the control of the fermentation and 
distillation that results in the production of the crude fusel oil is em¬ 
ployed. 

92 In this respect the Commercial Solvents Corporation con¬ 
tented itself with the showing that, in the opinion of its two 

witnesses, Doctors Worden and Monroe (one of them a university 
professor who did not claim to have had any experience in the prac¬ 
tical commercial production either of alcohols or crude fusel oil), 
that as the crude fusel oil is a product that is produced by the same 
process as that which produces the ethyl alcohol which the process 
is primarily intended to produce, and as that process is a controlled 
process, it follows that the crude fusel oil itself is produced by a con¬ 
trolled process. 

Neither Dr. Worden nor Dr. Monroe seems to have made any satis¬ 
factory reply to the showing that the process is not intended to pro- 
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duce crude fusel oil; that that part of it which consists of distilling 
the result of the fermentation does not amount to a destructive dis¬ 
tillation but is resorted to for the purpose merely of separating the 
ethyl alcohol from the residue; that the production of the crude fusel 
is only incidental to the production of the ethyl alcohol; that, con¬ 
sequently, considered purely with relation to the purpose of produc¬ 
tion, that residue, in other words, the crude fusel oil, is mere refuse 
or waste (as it was shown to have been in fact before it was found 
that its constituents could be profitably recovered) ; that the quan¬ 
tity of crude fusel oil produced is only infinitesimal compared with 
the quantity of ethyl alcohol produced by the process ; that the crude 
fusel oil has no commercial uses as such, therefore is pos- 

93 sessed of no commercial value as such, except as raw material 
for use in the production of the higher alcohols and certain 

other commodities; that to make it of any value, it must itself, like 
the original compound or mash from which it comes, be subjected 
to processes of manufacture (redistillation), and that, since it re¬ 
mains mere refuse or wa«te and attains no commercial value until 
it is redistilled, it is, of course, only the results of the further distil¬ 
lation, and not the crude fusel oil itself (if any of these products are 
within that category) that can properly be said to be synthetically 
produced within any practical commercial sense of the term and 
within the meaning of the Act of Congress under which the present 
control of importations has been instituted. 

And, opposed to the opinion of Doctors Worden and Monroe, we 
have the opinion of our Chemical Adviser, Dr. W. R. D. Penniman, 
the opinion of Dr. G. W. Knight, the chemist in charge of the Cus¬ 
toms Appraiser's laboratory in New York, the opinion of Doctors 
Grinnel Jones, De Long and Warren N. Watson, Chemical Advisers 
of the United States Tariff Commission, and the opinion of Doc¬ 
tors Whitaker and Backhaus of the United States Industrial Al¬ 
cohol Company, both of them familiar with the practical commer¬ 
cial production of alcohol and the bv-product crude fusel oil—all 
to the effect that that product which is called crude fusel oil is not 
a synthetic organic chemical within the meaning of the Act of 
Congress now in effect and within the meaning of the definition 
that has been adopted by the Department, besides which we 

94 have the opinion of Messrs. Williamson Company (already 
quoted from on pages 15-7 of this memorandum), a letter 

from Messrs. G. J. Nikolas & Company, of Chicago, manufacturers 
of high grade lacquers, in which letter its President states unequivo¬ 
cally that, in his company’s opinion, “fusel oil is a natural product 
and not a synthetic organic chemical,” and a letter from the Treas¬ 
urer-Secretary of the Van Schaack Brothers Chemical Works of 
Chicago, manufacturers of notro-cellulose solvents and solutions, 
that “this item ’ (crude fusel oil) “is not a synthetic chemical but 
is a natural by-product from the alcoholic fermentation of sugars, 
and is not, therefore, to be classified with true synthetic chemicals 
which are barred by the new tariff.” The letter continues: 

“Fusel oil is a very important and widely used raw material 
* * * In many kinds of work, equally important to the indus- 
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trv, fusel oil stands alone as the only satisfactory raw material. 
There is not, nor has there ever been since the early days of the 
nitro-cellulose industry, enough fusel oil produced in this country 
to supply the demand. Being a by-product instead of a manufac¬ 
tured or synthetic chemical, it has never been possible to increase 
the production in this country, and, as a result, the large consumers 
have always been forced to bring in supplies from foreign parts. 
This especially holds true now, for, since prohibition has so curtailed 
the production of alcohol in this country, the output of the fusel oil 
by-product has been proportionately decreased.” 

It may be remarked, in passing, that the writers of both of the 
letters last above quoted from call attention to the fact that as at 
present there is only one manufacturer of butyl alcohol in the 
United States, the exclusion of fusel oil from importation 
ho would result in giving that company a dangerous monopoly. 

If there is in fact any doubt as to whether crude fusel oil 
is or is not a synthetic organic chemical within the meaning of Sec¬ 
tion 501-a of the Act of Congress now in effect and within the defini¬ 
tion of that term that has been adopted by the Department (T. D. 
38799), it should be considered, too, it seems to me, that the Com¬ 
mercial Solvents Corporation is not claiming that it is itself a manu¬ 
facturer of crude fusel oil; that its own products, butyl alcohol and 
acetone, have been classified as synthetic organic chemicals (T. D. 
—) and therefore, are protected under ection 501-a of the Act; that 
if the Commercial Solvents Corporation is not itself a manufacturer 
of crude fusel oil, it is, of course, not entitled to protection under 
the provisions of Section 501-a as a manufacturer of that particular 
commodity; that what the Commercial Solvents Corporation is 
claiming is that it manufactures a satisfactory substitute for fusel 
oil, namely, its product known as butyl alcohol or butanol; that 
it is for that reason, and not because it is a manufacturer of crude 
fusel oil, that it is contending that crude fusel oil ought to be classi¬ 
fied as a synthetic organic chemical, and that, since the substitute 
manufactured by the corporation (butyl alcohol) is obtainable in 
this country on reasonable terms and in quantities sufficient to meet 
all demands, crude fusel oil made abroad should be ex- 
96 eluded from importation and thus withdrawn from compe¬ 
tition with the substitute put out by the Commercial Sol¬ 
vents Corporation. 

This claim is specifically made in a brief dated July 8, 1921, 
which was filed by Mr. Charles L. Gabriel, a chemical engineer and 
one of the sales representatives of the Commercial Solvents Corpora¬ 
tion, as follows: 

“The alcohols” (contained in crude fusel oil) “other than amyl 

and normal butvl are less desirable solvents but are used as such and 

* 

are refined along with the amyl and normal butyl fractions. The 
reasons for mixing the less desirable alcohols with the amyl and 
normal butyl are, first, that no permanent large domestic market 
has ever been found for normal propyl, iso-propyl and iso-butyl 
alcohols which would justify the expense of obtaining these alcohols 
in pure form from this source; second, these less desirable alcohols 
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constitute a very small percentage of crude fusel oil and in most 
cases the yields obtained would be too small to justify the additional 
refining expense. 

“When compared with the large solvent uses for fusel oil and 
butanol, the uses of normal propyl, iso-propyl, and iso-butyl alcohols, 
jiw such, are negligible and domestic fusel oil refiners have seldom 
bothered to separate out the small percentages of these alcohols. 
* * * The users of these refined alcohols, as such, are in Europe, 

from where most of our fusel oil originates, and, with the excep¬ 
tion of a short period after the war when foreign fusel oil was scarce, 
those European manufacturers have always found it less expensive 
to refine their own fusel oil rather than to ship it over here for re¬ 
finement and then buy it back again. The alcohols obtained from 
fusel oil which are demanded by European perfume and flavoring 
extract manufacturers are those which constitute about 10% of 
fusel oil. 

“If importers are allowed to bring in fusel oil in order to refine 
it and reexport 10% of it, they must be allowed to find a market 
for the 90% which never has been in demand for export and which 
was sent over here originally because no European market could 
be found for the same. This market could only be found 

97 in competition with butanol (butyl alcohol) and fusel oil 
made in the United States. The result will be that all domes¬ 
tic refiners of fusel oil will demand the right to import for refine¬ 
ment and reexport and the domestic market will be the outlet for 
approximately 90 to 95% of the fusel oil imported.” 

But the question is not whether importers should be allowed to 
do this, that or the other thing. The question is as to whether 
Section 501-a permits or prohibits it. The above is quoted merely 
for the purpose of showing just what the contention of the Com¬ 
mercial Solvents Corporation is in this respect. 

And, for the purpose of resolving any doubt that may exist as 
to the proper classification of crude fusel oil it should also be con¬ 
sidered, it seems to me, that the United States Industrial Alcohol 
Company is contending, to the contrary of the above, that butyl 
alcohol or butanol is not for all purposes a satisfactory substitute 
for crude fusel oil; that, as a matter of fact, it is not a satisfactory 
substitute for the uses to which crude fusel oil is put in the manu¬ 
facture of the particular commodities that the Industrial Alcohol 
Company itself makes; also—and this is particularly significant. I 
think—that notwithstanding the fact that the Industrial Alcohol 
Company is itself a producer of crude fusel oil in its own plants, 
the Company is not contending that crude fusel oil ought to be 
classified as a synthetic organic chemical, but just the reverse; it 
is admitting that it is not a synthetic organic chemical a-nd that 
it ought not to be so classified. The Vice President of the 

98 Company has testified, and it is not disputed, that the Indus¬ 
trial Alcohol Company not only uses in its own establishment 

all the crude fusel oil it produces itself, but tha*t it buys all that is 
available for purchase by it in the United States, and that neverthc- 
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less the Company is obliged, for its own manufacturing purposes, 
to import a great deal in addition. 

Also, it should be considered that the Dye and Chemical Section 
has been supplied with evidence, in the above-mentioned letters of 
Messrs. Williamson & Company, the Anderson Chemical Company. 
G. J. Nikolas & Company, the Van Schaack Brothers Chemical 
Works and the Albany Chemical Company, all of them refiners of 
fusel oil, that fully corroborates the statement of the United States 
Industrial Alcohol Company with respect to butyl alcohol not being 
a satisfactory substitute for all purposes. For example, Nikolas & 
Company say in their letter of July 15, 1921: “We manufacture 
high grade materials” (lacquers) “in which an alcohol of higher 
boiling point than butyl alcohol is required and we obtain the amyl 
alcohol from commercial fusel oil. We are at the present time 
using both butanol” (butyl alcohol) “and fusel oil. Each has its 
definite uses in our products.” The Van Schaack Company says 
in its letter of July 16, 1921: “Butyl alcohol * * * is not a 
a substitute and cannot replace fusel oil except in certain kinds of 
work, and there, oftentimes, only when used in conjunction 

99 with fusel oil. In many kinds of work, equally important 
to the industry” (i. e., the manufacture of nitro-cellulose 

solvents and solutions) “fusel oil stands alone as the only satisfac¬ 
tory raw material.” 

In a telegram read in evidence by Dr. Whitaker of the United 
States Industrial Alcohol Company at the hearing, the Eastman 
Kodak Company, which uses fusel oil products in the manufacture 
of films, said: “We question whether Section 501 of the Emergency 
Tariff Act can he construed to mean that crude fusel oil may be 
classified as either a synthetic organic drug or a synthetic organic 
chemical. We are, moreover, flatly opposed to any such construc¬ 
tion of this Act.” With respect to this the following colloquy oc¬ 
curred at the hearing between Mr. B. H. Warner, counsel for the 
Commercial Solvents Corporation, and Dr. Whitaker: 

“Dr. Whitaker: * * * I put the question up to the Eastman 

Kodak Company yesterday. They being the largest users, I thought 
word from them might be worth while. I made no suggestions or 
placed any restrictions on Mr. Marcus’s reply. It is quite evident 
that Mr. Marcus does not consider butyl alcohol a satisfactory sub¬ 
stitute. 

“Mr. Warner: The Commercial Solvents Company has had a six 
year contract with the Eastman Kodak Company to use butyl al¬ 
cohol as a substitute since January 14th. 

“Dr. Whitaker: Is it used altogether? 

“Mr. Warner: I do not know. 

100 “Dr. Whitaker: Mr. Marcus was in my office in New York 
last fall and asked me to undertake to supply him, for the 

year 1921, 100,000 gallons of refined fusel oil and we said we would 
scour Europe to find out what could be done. I will qualify that by 
the statement that we have not delivered anything like that quantity 
of fusel oil during the year, because, as Mr. Marcus states, the busi¬ 
ness conditions have slumped a good deal and they do not require it. 
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We are repeatedly assured by Mr. Marcus that that contract is still 
in existence and when it conies thev will take the fusel oil.” 

V 

In addition to the briefs, hereinbefore referred to, which have 
been filed by Dr. Edward C. Worden and Mr. Charles L. Gabriel in 
behalf of the Commercial Solvents Corporation, a brief, dated July 
21, 1921, respecting both the chemical and the legal aspect of the 
matter has been filed by Mr. B. H. Warner, the Commercial Solvent 
Corporation’s attorney. In that brief, aside from repeating the 
points presented by Dr. Worden in his brief in support of the con¬ 
tention that crude fusel oil is a synthetic organic chemical and that 
butyl alcohol is a satisfactory substitute for it, Mr. Warner makes 
but one point, viz, that “it is a well settled principle of law that a 
statute furnishes the best means for its exposition, but that where, 
after a consideration of the language ‘synthetic organic chemical’, 
there remains a doubt as to its meaning, reference may l>e had to 
extrinsic matters used as the basis for the Act. In his at- 
101 tempt to apply this principle to the facts in this case Mr. 
Warner says: 

“The threatened passage of the Knox peace resolution and the im¬ 
mediate abandonment of the War Trade Board was viewed with the 
very gravest concern by the Commercial Solvents Corporation, organ¬ 
ized in January, 1920, for the purpose of supplying higher alcohols 
to American manufacturers. It was feared by the Company that 
fusel oil from enemy countries would be imporied in such quantities 
as to do irreparable injury to its business. Advices from abroad 
were to the effect that plans were being made for the importation of 
butyl alcohol and fusel oil. 

“The help of the War Trade Board Section of the Department of 
State was sought. Information regarding the importation of fusel 
oil and evidence that butyl alcohol is a satisfactory substitute for 
fusel oil was submitted. The company was advised both orally and 
in writing that butyl alcohol and amvl alcohol and fusel oil were re¬ 
garded by said Board as synthetic organic chemicals; that said 
Board would cooperate in every wav possible in fireventing the im¬ 
portation of these products. 

“May 23, 1921, the War Trade Board advised the Customs Di¬ 
vision of the Treasury Department that ‘butanol or butyl alcohol, 
acetone and fusel oil should be regarded as synthetic organic chem¬ 
icals and no importation should be allowed excepting under indi¬ 
vidual licenses as issued by the War Trade Board.' Collectors of 
Customs were requested to be notified thereof by circular letter. 
Under date of May 25, 1921, the Customs Division* advised the War 
Trade Board that a circular letter had been addressed to Collectors of 
Customs relative to the necessity of individual import licenses for 
butanol or butyl alcohol, acetone, amyl alcohol and fusel oil. * * * 

“On July 12th there was a hearing at the Dye and Chemical Sec¬ 
tion on fusel oil. Said hearing was presided over by Dr. W. B. D. 
Penniman, a gentleman who had never advised with the Company 
in any matters coming before the Section. The only other Govern¬ 
ment chemist present, Dr. Watson, had theretofore held fusel oil 
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a synthetic organic chemical. Although the great weight of evi« 
denee was that fusel oil and amyl alcohol were synthetic organic 
chemicals, * * * Dr. Penniman decided that fusel oil was not 

a synthetic organic chemical within the meaning of the Emergency 
Tariff Act. * * * 

102 “It i9 possible to see how this question might have been 
raised by some importer but how the Dye and Chemical 

Section, successors to the War Trade Board, can attempt to reverse 
itself is absolutely inconceivable, particularly in view of all the facts 
that are in its possession. The passage of the peace resolution 
would have thrown American markets open to enemy products, in¬ 
cluding fusel oil. This Company in seeking to protect its very life 
went to those that were to be charged with interpreting the Emer¬ 
gency Tariff Law, as far as dyes and chemicals are concerned, and 
obtained advance rulings that amyl alcohol, acetone, butyl alcohol 
and fusel oil are synthetic organic chemicals. 

“Attention is called to the fact that to hold fusel oil other than 
a synthetic organic chemical would not be a reversal but an act of 
deliberate unfairness. Reversal, in its legal meaning, would place 
the parties in the same relative position that they were in before the 
original decision. In this case that would not be possible. The 
Emergency Tariff Law has gone into effect.” 

I pass over without comment the inaccuracies in the above-quoted 
statement. These inaccuracies will be apparent from what has been 
said already in this memorandum and from what follows, with one 
exception—that is, the implication to the effect that Mr. Warner was 
led to believe that the holding by the War Trade Board Section of 
the Department of State that crude fusel oil is a synthetic organic 
chemical was final or for any purpose other than to provide for its 
classification as such for administrative purposes under the law and 
regulations at that time in effect. Mr. Warner was told positively 
and in unmistakable terms that fusel oil was being classified as a 
synthetic organic chemical because it was understood by the War 
Trade Board Section to lie such as we were then advised and warned 
that the commodity might thereafter be held not to be subject to 
such classification if at any time in the future the question. 

103 should be raised and satisfactory evidence should be sub¬ 
mitted to show that the classification was erroneous. 

In this connection, it will be recalled that until the 28th of May, 
1921, the control of importations was exercised by virtue of a 
proclamation of the President (No. 1429), issued February 14, 1918, 
under the authority conferred on him by Section II of the Trading 
with the Enemy Act, approved October 6, 1917, (40 U. S. Stats, 
at L., 411), and, as hereinbefore stated, was being administered by 
a unit of the Department of State known as the War Trade Board 
Section. This was under certain provisions of the Executive Orders 
of October 12, 1917, vesting in the War Trade Board the power to 
grant, withhold or refuse licenses for the importation of all com¬ 
modities which might thereafter be placed under control by proela- 
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uiation of the President, and under certain subsequent Executive 
Orders (those of May 12, 1919, No. 3086-a, and June 23, 1919, No. 
3099), by virtue of which that power was transferred to the De¬ 
partment of State as the War Trade Board’s successor. 

The control that was being exercised at that time under Section 
II of the Trading with the Enemy Act was being exercised on the 
theory that the prevention of the former German monopoly in this 
Held and the maintenance and protection of certain dye and chem¬ 
ical manufacturing industries that have been established in this 
country since the beginning of the war are essential not 

104 merely as an economic measure, but in the interest of the 
national defense, since dye and chemical manufacturing 

plants are readily convertible into high explosives and poison gas 
factories in time of need, and on the further theory that it is of the 
utmost importance in connection with the problem of national de¬ 
fense that at such times the Government of the United States shall 
have available in this country plenty of specially qualified chemists 
and forces of workmen skilled in the manufacture of such products. 

It will be recalled further that the power of control that was 
being administered by the War Trade Board Section of the Depart¬ 
ment of State was purely, and in the broadest significance of the 
word, discretionary in its nature, and, in that respect, differs radically 
from the power of mere determination as to classifications and as to 
necessity for importation that is vested in the Secretary of the Treas¬ 
ury by Section 501-a of the Act of Congress of May 27, 1921, which 
abolished the War Trade Board Section of the Department of State 
and substituted for the control above-mentioned the species of con¬ 
trol in Section 501-a provided for. 

The provision in Section 501-a is flatly prohibitory. It declares 
in unequivocal terms that no (among other commodities) syn¬ 
thetic organic chemicals shall be admitted to entry or delivered from 
customs custody in the United States or in any United States pos¬ 
session unless the Secretarv of the Treasurv shall determine 

105 that such article, or a satisfactory substitute therefor, is not 
obtainable in the United States or in any of its possessions in 

sufficient quantities or on reasonable terms as to quality, price, or 
delivery, etc. Section II of the Trading with the Enemy Act, on 
the other hand, made it unlawful to import into the United States 
and United States possessions from such country or countries, and 
only from such country or countries, as the President might desig¬ 
nate by proclamation, any commodity or commodities, and only 
such commodity or commodities, as might be named in such procla¬ 
mation, except at such time or times, and under such regulations or 
orders, and subject to such limitations and exceptions as the Presi¬ 
dent, not Congress, might prescribe. 

The Trading with the Enemy Act itself specifies no commodities; 
it itself prescribes no regulations, limitations or exceptions. All this 
it places within the discretion of the President, or, as inferentially 
provided in Section 5-a of the Act, within the discretion of such of¬ 
ficers as he may designate. No further act of Congress has since 
been passed amending the provision in the respect referred to. The 
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power that was delegated by the President (under Section 5-a) to the 
War Trade Board by the Executive Order of October 12, 1917, and 
afterwards transferred to the Department of State, was equally broad 
and discretionary in character. It was— 

10(3 “To issue, upon such terms and conditions as are not in¬ 
consistent with law, or to withhold or refuse, licenses for the 
importation of all articles the importation of which may be restricted 
by any proclamation hereafter issued by me under Section II of the 
Trading with the Enemy Act, * * * and to make such rules 

and regulations, not inconsistent with law, as may be necessary and 
proper for the exercise of the powers conferred.” 

By his proclamation of February 14, 1918, the President pro* 
hibited the importation of all commodities, including synthetic or¬ 
ganic chemicals, from all countries other than United States posses¬ 
sions, “except under license granted in accordance with the regula¬ 
tions or orders and subject to such limitations and exceptions as have 
heretofore been, or shall hereafter be, prescribed in pursuance of the 
powers conferred bv the said Act of October 6, 1917,” i. e., the Trad¬ 
ing with the Enemy Act. 

It will be recalled further that before the control was transferred 
to the Secretary of the Treasury by the Act of May 27, 1921, the De¬ 
partment of State had issued regulations (War Trade Board Regula¬ 
tion No. 848) in which importers and consumers of synthetic organic 
chemicals and the other commodities therein specified were advised 
that applications for license to import such commodities, when of 
enemy origin or manufacture, would not be considered unless accom¬ 
panied in each case by a statement respecting the purpose for which 
the goods were desired, as to whether the quantity sought to be im¬ 
ported was in excess of the consumer’s normal requirements 
107 for six months, etc., and “that neither the material, product 
or commodity sought to be imported nor any satisfactory sub¬ 
stitute therefor is obtainable from domestic sources, or else that, if ob¬ 
tainable from such sources, that it is not obtainable therefrom on 
reasonable terms as to price, quality or delivery.” 

In those regulations there was no prohibition of importations of 
synthetic organic chemicals but simply the warning that applica¬ 
tions for licenses to import them, when of enemy origin or manufac¬ 
ture, would not be considered unless accompanied in each case by a 
statement of the character indicated. As in the Act of May 27, 1921, 
just what commodities had been or were to be classified as synthetic 
organic chemicals was not specified. Nor at that time had any gen¬ 
eral definition been announced to serve as a guide in that respect. 
Each application was considered on its merits, with the principle 
above stated in view. In view of the discretionary character of the 
power that was being exercised by the War Trade Board Section, 
such a definition was regarded as impracticable. Whether or not 
license would be granted in any particular case rested wholly within 
the discretion of the War Trade Board Section, subject, of course, 
to review and possible reversal of the decision by the proper officers 
of the Department of State in the event of appeal from the action of 
the Section. 
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This being so, the above-quoted request, addressed by me as Act¬ 
ing Chief of the War Trade'Board Section, to the Chief of the Cus¬ 
toms Division on the 23rd of May, 1921, to the effect that Col- 

108 lectors of Customs be notified that it had been held that fusel 
oil, among other commodities, was a synthetic organic chem¬ 
ical, and, as such, would require individual import license before im¬ 
portations thereof could be permitted to be effected, was not equiva¬ 
lent to a notice, either to the Customs Division or to the public, that 
the War Trade Board Section of the Department of State had held 
it to have been established as a scientific fact or according to the 
understanding of the term in practical commercial parlance that 
fusel oil was a synthetic organic chemical, but only that, for admin¬ 
istrative purposes, that is, for the purpose of enabling it to be deter¬ 
mined what character of license was required, it had been classified 
as a synthetic organic chemical, and that, as a consequence, it was 

* no longer to be permitted to be imported under the blanket license 
(PEF-37; War Trade Board Regulation No. 848) which had been 
issued through the Customs Service to the public generally to cover 
importations of certain commodities without specific individual li¬ 
cense for each importation. 

As I have said already in this memorandum, after the enactment 
of section 501-« of the Act of May 27, 1921, the question was not, as 
it had formerly been, as to whether, in the exercise of a purely discre¬ 
tionary power, crude fusel oil ought or ought not to be excluded from 
importation in view of the policy that had been adopted by the De¬ 
partment of State with respect to the exclusion of products of enemy 
origin or manufacture, but as to whether the admission of this 

109 particular commodity to entry and release from customs cus¬ 
tody was or was not prohibited by Section 501 -a of the new 

provision of law. If the commodity was properly subject to classi¬ 
fication as a synthetic organic chemical from a commercial or scien¬ 
tific, not merely from an administrative, viewpoint, its importation 
was prohibited by law, whatever its origin and no matter from what 
country it might be desired to import it. In that event the Secre¬ 
tary of the Treasury, consequently the Dve and Chemical Section of 
the Customs Division, was without discretion in the matter. If, on 
the other hand, crude fusel oil could not properly be classified as a 
synthetic organic chemical within the meaning of Section 501-a, 
the commodity was, of course, not subject to the prohibition. 


As to the Question Whether Butyl Alcohol or Butanol is a Satis¬ 
factory Substitute for Fusel Oil. 

Much of the correspondence with the Commercial Solvents Corpo¬ 
ration and much of the testimony at the hearing in this office on the 
12th of July was devoted to the question as to whether butyl alcohol 
or butanol is a satisfactory substitute for fusel oil. I shalf not enter 
into a discussion of that question here because, in view of the opinion 
stated in the conclusion of this memorandum with respect to the 
principal point in the case, whether butyl alcohol is or is not a sat- 
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isfactory substitute, would seem to be immaterial in this con- 
110 neetion and at this time. 

If the holding that crude fusel oil is not a synthetic organic 
chemical within the meaning of Section 501-a of the Act of Con¬ 
gress of May 27, 1921, and within the meaning of the definition of 
that term that has been adopted by the Department (T. I). 38799), 
is correct, it makes no difference whether butyl alcohol or butanol 
is a satisfactory substitute or not, since, on the hypothesis that crude 
fusel oil is not a synthetic organic chemical, the existence or non¬ 
existence of the availability of a satisfactory substitute in this 
country has nothing to do with the right of the United States In¬ 
dustrial Alcohol Company or of any other concern to import the 
commodity under the provision of the Act now in effect. 

Conclusion. 

It not having been shown by the Commercial Solvents Corpora¬ 
tion, either conculsively or by a preponderance of evidence, as it 
seems to me, that crude fusel oil, as at present produced in this 
country for commercial purposes, is a synthetic organic chemical 
within the meaning of Section 501-a of tlie Act of Congress of May 
27, 1921, and within the meaning of that term as used in the defini¬ 
tion that has been adopted by the Department (T. D. 38799), and 
it having been shown bv the United States Industrial Alcohol Com¬ 
pany, and largely by undisputed evidence, that crude fusel oil is a 
conglomeration or mixture of chemicals which is without 
Ul value in itself except as raw material for use in the recovery 
of the chemicals of which it is constituted; that in its produc¬ 
tion no control whatever is exercised for the purpose of producing it 
or increasing the yield, either in the preparation of the compound 
or mash from which it results, or in the process of fermentation, or 
in the process of distillation that results in the production of the 
ethyl alcohol; that that distillation is not a destructive distillation 
but is resorted to solely for the purpose of separating the ethyl alcohol 
from the result of the fermentation; that relatively to the quantity 
of ethyl alcohol produced by the process at present employed, the 
quantity of crude fusel oil resulting from its employment is only 
infinitesimal; that the crude fusel oil is a residuum or by-product 
which would be mere refuse or waste if it were not subjected to 
further processes of manufacture for the recovery of its constituents, 
and that crude fusel oil is not produced in this country by any pro¬ 
cess that would warrant or make commercially practicable its pro¬ 
duction except as a by-product for such purposes of further distilla¬ 
tion or recovery, I am of the opinion that— 

Crude fusel oil is not a synthetic organic chemical within the 
meaning of Section 501-a of the Act of Congress of May 27, 1921, 
or within the meaning of that term as used in the definition that 
has been adopted by the Department. (T. D. 38799.) 
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Affidavit. 

Filer! October 17, 1921. 


State of New York, 

Countii of New York, To wit: 

I hereby certify that on this Fourteenth day of October, 1921, 
there personally appeared before me, a Notary Public of the State of 
New York in and for the County aforesaid, Thomas F. Carty who 
being duly sworn, did say: 

That be is the Assistant Treasurer of Commercial Solvents Corpo¬ 
ration, a Corporation of the State of Maryland, that said Corporation 
lias received cabled information from William A. Burton, its Vice 
President in charge of foreign sales, who is now in London, England, 
that be has information that there have been shipped or contracted 
to be shipped to the United States of America, one hundred tons, 
equivalent to two hundred thousand pounds of Fusel Oil. subse¬ 
quent to September 30th, 1921. and that be has learned of other 
quantities of Fusel Oil, approximating two hundred tons, equivalent 
to four hundred thousand pounds, which will probably 1 e shipped 
to the I’nited States during the remainder of the current year, and 
that reliable information concerning the total quantities of Fusel 
Oil available for shipment to the United States is difficult to obtain. 

THOMAS F. CARTY. 

Sul>scribed and sworn to before the undersigned. 

[Notarial Seal.] M. M. MURPHY-DREW, 

Notary Public. 

Notary Public, Bronx County No. 17. 

Bronx County Register No. 2233. 

Certificate filed in New York County No. 174. 

New York County Register’s No. 2151. 

Commission expires March 23, 1922. 


113 Memorandum Opinion of Court. 

Filed October 19, 1921. 

******* 

Plaintiff corporation files bill of complaint against the Secretary 
of the Treasury, and other appropriate officials of the Government, 
seeking an injunction, preliminary and permanent, against the per¬ 
mitting of importation into the United States, or the release from 
custody, of fusel oil, or any other synthetic organic chemical, ex¬ 
cept only in pursuance of an individual license in each case, issued 
in accordance with the provisions of the Emergency Tariff Act of 
1921, otherwise described as the Dye and Chemicaf Control Act of 
1921; the particular complaint relating to Treasury decision of 
September 30, 1921, as follows: 
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“To collectors of customs and others concerned: 

For the purpose of administering Section 501-a, title V of the 
Act approved May 27, 1921, fusel oil should not be considered to be 
synthetic organic chemical within the meaning of the act. Permits 
from the Department are not required to allow the release of this 
commodity from custody.” 

Rule to show cause why a preliminary injunction should not be 
granted was issued upon the filing of the bill; and to that rule an 
answer has been filed by the defendants, and which is also made to 
be an answer to the bill of complaint itself; the substance of which 
is to the effect that the Secretary of the Treasury is charged with 
the administration of the act in question; that, in the performance 
of such duty, it became necessary for him to determine whether the 
commodity fusel oil is in fact a synthetic organic chemical, and, 
as such, importation thereof prohibited by the terms of the act men¬ 
tioned, except to the extent and subject to the limitations imposed 
by that act; that he has made his determination in respect of the 
matter, as the result of an investigation, and that this court is with¬ 
out authority to review his action. 

At the outset of the consideration of the matter, it may be noted 
that, although the point was not pressed upon the court in 
114 argument, there might be some question in this case as to the 
status of the plaintiff to maintain the bill. It does not com¬ 
plain in the sense that it is a manufacturer of fusel oil, and which 
is the particular commodity which is the subject of this litigation; 
but it contends that it manufactures, among other commodities, 
butanol or butvl alcohol, and that that commodity is a substance 
which can be used, and is in fact now being used, by practically all 
of the former users of fusel oil, as a satisfactory and efficient sub- 
stitute for fusel oil; that considerable quantities of fusel oil are pro¬ 
duced in the United States, sufficient, or substantially sufficient, 
for all purposes for which a satisfactory substitute for fusel oil is 
not obtainable in the United States; that imported fusel oil is sub¬ 
ject only to the nominal duty of one-quarter of a cent per pound, 
which, under the circumstances, is wholly insufficient to protect 
American manufacturers of fusel oil and competitive substances; 
and, accordingly, the plaintiff, as a manufacturer of butanol or butyl 
alcohol, seeks relief, apparently on the theory that it is entitled to 
protection against competition with imported fusel oil, based upon 
the protection claimed to be provided and afforded under the pro¬ 
visions of the act mentioned. 

In short, the situation here present is not that of a manufacturer 
or producer of fusel oil, in the United States, whose industry is, or 
may be, directly affected to its detriment by competition with im¬ 
ported fusel oil—in fact, no such manufacturer or producer is here 
complaining, and this notwithstanding the fact that fusel oil is 
manufactured or produced in the United States. On the contrary, 
the plaintiff manufactures, not fusel oil, but a product or commodity 
known as butanol or butyl alcohol which it claims is, in effect, a 
substitute for fusel oil; and which substitute, so it contends, is 
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capable of most or nearly all of the useful accomplishments of fusel 
oil; and, accordingly, plaintiff evidently conceives itself entitled to 
protection against competition of the substitute commodity with 
imported fusel oil. 

From the plaintiff’s own statement of the commercial uses of its 
commodity, it must bo assumed that it is in constant competition 
with domestic fusel oil—but, beyond that it objects; al- 
115 though, as stated, the producer of domestic fusel oil, and 
whose interests might, at lead, seem to be more immediately 
and directly affected by the importation of the foreign product, ap¬ 
parently is not objecting—at least, so far as the record in this case 
discloses. 

In the view that the court has reached in this case, it will not be 
necessary to finally dispose of, or make further mention of, the point 
to which reference has just been made, but it seems worthy of note 
in passing. 

It is insisted by plaintiff that, liecause of the fact that the War 
Trade Board of. the Department of State, on or about May 23, 1921, 
functioning under the act known as “Trading with the Enemy Act, 
(of OctolxT t), 1917,) had suggested to the Chief of the Customs 
Division of the Treasury Department that Collectors of Customs l>e 
advised that fusel oil, among others, is a synthetic organic chemical, 
and as such required individual import license before importation; 
and that instructions to that effect were issued, May 25, 19*21, by 
the Treasury Department; the description “synthetic organic chem¬ 
icals”, as found in the Emergency Tariff Act, of May 27, 1921, 
should be held to have included therein, by necessary implication, 
the classification of fusel oil as being a synthetic organic chemical. 

There is some controversy between counsel in the case as to 
whether or not fusel oil had been authoritatively so classified bv the 
War Trade Board prior to the letter of May 23, 1921; it l>eing con¬ 
tended by counsel for plaintiff that, prior to stud communication of 
May 23, 1921, the same classification of that commodity had been 
verbally agreed upon. 

However that may he, the point is insisted upon that there had 
been a Departmental construction of the term “synthetic organic 
chemicals” as embracing fusel oil; and that, therefore, that same 
Departmental construction should he considered as carried into and 
becoming a part of the present Emergency Tariff Act which uses 
the same general description “synthetic organic chemicals.” 

Insofar as this particular |>oint is concerned, the court is not satis¬ 
fied that, even under the principle applied to, the result claimed 
would follow, as there does not seem to have l>een su^ji a 
lift fixed or settled Departmental construction, or one that has 
l»een consistently adhered to for such length of time,\ as 
would call for the application of the principle in the instant cas»v, 
and, furthermore, the purposes of the Emergency Tariff Act are not 
necessarily the same as thase contemplated and intended by the 
Trading with the Enemy Act. 

Sec. 407 of the act in question provides: 
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“That the Secretary shall make rules and regulations necessary 
for the enforcement of this Act.” 

Sec. 501-a provides that 

“no synthetic organic drugs, or synthetic organic chemicals, shall 
be admitted to entry or delivered from customs custody in the United 
States or in any of its possessions unless the Secretary determines 
that such article or a satisfactory substitute therefor is not obtainable 
in the United States or in any of its possessions in sufficient quanti¬ 
ties, and on reasonable terms as to quality, price and delivery, and 
that such article in the quantity to be admitted is required for con¬ 
sumption by an actual consumer in the United States or in any of 
its possessions within six months after receipt of the merchandise.” 

Bearing in mind the provisions just referred to, the contention is 
made that fusel oil falls within the description “synthetic organic 
chemical”, and hence cannot be imported except to the limited ex¬ 
tent, upon the conditions, and in accordance with, the terms so im¬ 
posed by the Act, Of course, if it be not a synthetic organic chem¬ 
ical, the qualified right of importation concerning synthetic organic 
chemicals becomes here of no moment or importance. 

If the premise that fusel oil falls within the descriptive class 
“synthetic organic chemical,” be granted, the conclusion, of course, 
necessarily follows. 

But right here is where the controversy arises: the plaintiff con¬ 
tends that fusel oil is a synthetic organic chemical; that it was so 
held and classified by the War Trade Board functioning under a 
former act, and that such classification was adopted by the Treasury 
Department at the time, (May 25, 1921.) 

The Secretary of the Treasury, on the other hand, contends that 
he made a full investigation of the matter, under the provisions of 
the existing act; that he took the advice and opinion of a number 
of skilled chemists of standing and repute, and, from the 
117 result of the investigation, determined that fusel oil is not 
a synthetic organic chemical; and, having so determined, 
issued his decision of September 30, 1921. 

In order to test the question, let me assume, therefore, that there 
is a difference of opinion among those properly skilled in the science 
as to the proper classification of fusel oil. The plaintiff and his 
supporters contend for one classification, to which is added the claim 
of prior Departmental construction under a former act; the expert 
advisers of the Secretary assert another and different classification, 
and the Secretary adopts their advice, and so classifies the com¬ 
modity. 

In that situation, appeal is made to the court to investigate the 
matter, and to substitute its opinion and judgment for that of the 
Secretary, in the event it should reach a conclusion different from 
that reached by the latter. 

At first glance, it might seem unfortunate to use general descrip¬ 
tions in an important measure of this kind; and vet an attempt to 
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classify by name all commodities or products properly falling under 
a given head might perhaps lead to greater complications. 

From the fact that a difference of opinion exists as to the proper 
classification of fusel oil, it necessarily follows that it cannot here be 
said that the action of the Secretary was either arbitrary or 
capricious, or that the clarification made by him was not a legally 
possible one. 

That being so, the case seems to fall squarely within the principles 
announced in Ness v. Fisher, Secretary of the Interior, (223 U. S. 
683,) and Alaska Smokeless Coal Co. v. Lane, Secretarv of the In¬ 
terior, (250 U. S. 549.) 

It has been well remarked by the Supreme Court of the United 
States that it would practically arrest the executive arm of the Gov¬ 
ernment if the heads of departments were required to obtain the 
sanction of the courts upon the multifarious questions arising in 
their departments, before action were taken (Public Clearing House 
v. Coyne, 194 U. S., 497, 515-6,) subject, of course, to the limitation 
that such executive acts within the proper scope of his authority and 
duty. 

118 In the ease before me, there is involved an act the admin¬ 
istration of which is committed to the Secretary of the 

Treasury. In the administration of the act, the Secretary en¬ 
countered the necessity of determining whether fusel oil is or is not a 
synthetic organic chemical. The act itself, beyond the use of the 
general description, establishes no standard for his determination. 
Quite naturally and properly, lie called to his aid those best quali¬ 
fied, fitted, and experienced to assist him; and, so advised, he reached 
and promulgated his conclusion. 

I am of opinion that his decision upon that subject, and under 
the record as presented in this case, is not subject to review by the 
courts; and, accordingly, the application for preliminary injunction 
is denied. 

In order that plaintiff may obtain a speedy review of my action, 
I would suggest to counsel that the case might be considered as 
submitted on bill and answer, and final decree entered dismissing 
the bill, from which an appeal could be taken at once to the Court 
of Appeals; but, in that connection, the Emergency Tariff Act will 
expire, by its limitation of six months, on November 27, 1921, after 
which time, (unless the measure be extended as to this particular 
subject-matter,) the present question will become moot. 

A. A. HOEHTJNG, 

Justice. 

October 19, 1921. 

119 Filed October 21, 1921. 

- Stipulation. 

It is agreed between the parties to the above cause, as facts to be 
considered by the Court, 

1st. That the Joint Resolution of Congress known as the Knox 
Peace Resolution and declaring a state of peace to exist between the 
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United States and Germany and other Central Powers, was introduced 
into the Senate of the United States on April 13,1921. 

2nd. That said Joint Resolution was reported favorably by the 
Senate Committee on Foreign Affairs on April 25, 1921, and passed 
by the Senate on April 30th, 1921. 

3rd. That the Act of Congress, known as the Emergency Tariff 
Act, was passed by the House of Representatives on April 15, 1921. 

4th. That, as originally passed by the House of Representatives, 
the Emergency Tariff Bill did not contain Title V Dye and 
Chemical Control Act (as the same now appears in said Act) or any 
other provision for the control of importations of Dyes and Chemicals. 

5th. That on April 26, 1921, the Senate Committee on Finance, 
on motion of Hon. P. C. Knox, added to the Emergency Tariff Bill 
Title V, known as the Dye and Chemical Control Act. 

6th. That said Emergency Tariff Act, as so amended, was passed 
by the Senate; referred to a Conference Committee; reported by said 
Committee; passed bv the House on May 20, 1921; passed by tho 
Senate on Mav 23, 1$21; and approved by the President on May 27. 
1921. 

7th. A copy of an extract from the proceedings before the Finance 
Committee of the Senate on April 26, 1921, is hereto attached and 
may be considered as having been filed as an exhibit with the bill 
of complaint, subject, however, to objection by the defendants on 
the ground of the materiality and relevance thereof. 

E. P. KEECH, Jr., 

B. H. WARNER, Jr.. 

>E. P. K., 

Counsel for Plaintiff. 

PEYTON GORDON, 

U. S. Attorney D. C. y Attorney for Defendants. 
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Emergency Tariff and Antidumping. 
Tuesday, April 26, 1921. 


United States Senate, 

Committee on Finance, 

Washington, D. C. 

The committee met, pursuant to the adjournment, at 10.30 o’clock 
a. m., in room 310, Senate Office Building, Hon. Boies Penrose 
presiding. 

Present: Senators Penrose (chairman), McCumber, Smoot, Dill¬ 
ingham, McLean, Curtis, Calder, Simmons, Reed, and Walsh. 

The Chairman: The committee will come to order. Senator Knox 
is present and desires to address the committee. We will be glad to 
hear you, Senator. 

Statement of Hon. Philander C. Knox, Senator from Pennsylvania. 

Senator Knox: Perhaps I had better start by telling what we want, 
and then following with why we want it. 
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The passage of S. Res. No. 16, which was reported favorably to the 
Senate, terminating the state of war between the United States and 
Germany, will automatically terminate the function of the war Trade 
Board section of the Department of State, under which German dyes 
and chemicals have been kept out of the United States under an 
Executive order by President Wilson. 

In order to cover the hiatus between the automatic termination of 
the authority of the War Trade Board and the enactment of such 
legislation as Congress may see fit to enact in the general tariff bill— 
which, of course, will take some months to go through the Congress— 
we would like to suggest an amendment to the pending bill imposing 
temporary duties upon certain agricultural and industrial products, 
etc., transferring the function of the War Trade Board from the 
State Department to the Treasury Department, giving the Treasury 
Department the power to make the same prohibitions as have been 
made by the War Trade Board Section, and asking for a small appro¬ 
priation, about $50,000, to cover the expense of the operations of the 
section in the Treasury Department until general legislation is 
enacted. 

I have drawn an amendment to the pending bill and propose on 
page 11, line 12, after the word “conditions,” the following [read- 
ingl: 

Provided further, That on and after the day following the passage 
of this act, for the period of six months, no sodium nitrite, dyes, 
dyestuffs, including crudes, intermediates, and other products de¬ 
rived directly or indirectly from coal tar, and no finished or partly 
finished products, mixtures and compounds of coal-tar products, and 
no other synthetic organic drugs, or synthetic organic chemicals, 
shall be admitted to entry or delivered from customs custody in the 
United States or in any of its possessions unless the Secretary 
121 of the Treasury shall determine that such article or a satis¬ 
factory substitute therefor is not obainable in the United States 
or in any of its possessions on reasonable terms as to quality, price, 
and delivery, and that such article in the quantity to be admitted is 
required for consumption within six months by an actual con¬ 
sumer in the United States or in any of its possessions, and the 
Secretary of the Treasury may make all rules and regulations 
necessary and proper for the accomplishment of the purposes of this 
proviso. And upon the day following the approval of this act the 
War Trade Board section of the Department of State shall cease to 
exist; all clerks and employees of the said War Trade Board section 
shall be transferred to and become clerks and employees of the 
Treasury Department ; all l)ooks, documents, and other records of 
the said War Trade Board section shall become books, documents, 
and records of the Treasury Department; all individual licenses issued 
by the said War Trade Board section prior to the passage of this 
act shall remain in effect and the importations under such licenses 
shall be permitted; all unexpended funds and appropriations for 
the use and maintenance of the said War Trade Board section shall 
become funds and appropriations available to be expended by the 
Secretary of the Treasury in the exercise of the power and authority 
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conferred upon him by this proviso; and for the carrying out of 
the purposes of this proviso during the fiscal year ending June 30, 
1922, the sum of $50,000 is hereby appropriates 

Senator Smoot: Senator, there is enough money appropriated now 
for the War Trade Board. Why ask for $50,000 more? 

Senator Knox: Is there? I thought at first that was true, and I 
havo made some inquiry and I have been told it was not correct. I 
do not know. 

Senator Smoot: They have not asked for any deficiency. We 
have now about $30,000,000 asked for, but they have not asked for 
anything. 

Senator Knox: 1 think one of the reasons they did not ask was 
they realized they were in a moribund condition and about to pass 
out of existence. 

Senator Smoot: We gave them the full appropriation they asked 
for, and I do not see why they should spend more money than they 
did last year. You are transferring all that was appropriated for 
that purpose to them? 

Senator Knox: That fact is susceptible of determination. Of 
course, any amendment the committee might recommend would 
take that into consideration. 

Senator Smoot: Then it is not necessary to take over all of the 
employees, because the Treasury Department will use the very 
force they have there at New York and these other ports of entry. 

Senator Curtis: That can be very easily covered by providing 
“as many as necessary/' 

Senator Smoot: Yes. 

Senator Knox: As I said a moment ago- 

Senator Simmons (interposing): This is an amendment, I sup¬ 
pose, to this bill? 

Senator Knox: Yes. 

The Chairman: You say “we.” I desire this. Do you mean the 
Committee on Foreign Relations? 

Senator Knox: Oh, no; when 1 say “We,” 1 mean the large body 
of American people who are interested directly and indirectly in the 
upbuilding of the great dye industry in the United States. 

The Chairman: Has this been submitted to the Secretary of the 
Treasury ? 

Senator Knox: No, sir; it has not. 

Senator Simmons: Does this do anything more than transfer to the 
Treasury the functions now exercised by the War Trade Board with 
reference to the dye importations? 

122 Senator Knox: It transfers the War Trade Board’s 
personnel to the Treasury Department. 

The Chairman: It transfers the whole War Trade Board? 

Senator Knox: Yes. 

Senator Simmons: Bv this amendment you abolish the section? 

Senator Knox: We abolish the War Trade Board Section. The 
War Trade Board goes out of existence automatically. 

Senator Smoot: Six months afterwards? 
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Senator Knox: Oh, no; immediately afterwards. It was not 
created by law; it was created by Executive order. 

Senator Simmons: But your amendment is intended to retain 
the functions of the War Trade Board? 

Senator Knox: Absolutely not. It is all set out there in detail. 

I said we would tell you what we would like, and in a few words 
why we would like it. I am looking at this personally not so much 
as a justifiable measure to protect an industry that sprang up during 
the war, sprang up almost overnight, sprang up as the result of the 
Government’s crying alarm that we had no means to meet the new 
and devilish devices that the German chemists had invented and 
which were making such fearful inroads upon our troops and those 
of our allies, that for months it seemed it was not possible for us to 
meet and to overcome them. 

When the cry of alarm went up, there was practically no dye in- 
dustrv in this country, and when 1 say there “was no dye industrv,” 

I say in the same words there were no industries where poisonous 
gases could be produced, because they can only be produced in dye 
works. They are all the products of organic chemistry, or even 
more primarily speaking, they are the products of coal tar, and at 
that time, before the war, Germany had a practical monopoly of the 
dye industry of the world, which meant that she had a practical 
monopoly or an exclusive capacity for the manufacture of the great¬ 
est implement and instrumentality of warfare that has ever yet been 
discovered. The examination of the great munition dumps that 
were captured in the victorious drive against Germany disclosed that 
more than 50 per cent of the projectiles which at the beginning of 
the war were loaded with high explosives were loaded with chemical 
gases, and if the war had lasted two years longer the probabilities 
are that 90 per cent of all of the projectiles used would have been 
exploded bv and would have diffused poison gases. 

You may talk about disarmament so far as mechanical armament 
is concerned—the building of ships and the casting of cannon, and 
the making of guns and all that sort of thing; it is nothing if you do 
not limit Germany’s capacity to make this chemical armament, and 
when she makes this chemical armament she is not making it at the 
expense of the German Government and of the German people, but 
she is making it at the expense of the United States and of Great 
Britain and of Italy and of any other country that will buy dyes from 
her, because her dye plants are operated during periods of peace, for 
the purpose of producing things that have a peace use and peace 
value. No taxation is laid upon the German Government to con¬ 
struct these gigantic plants which are so flexible that they can be 
converted from a dye plant into a munition plant within a week. 
But they are being built up at the expense of the countries that pur¬ 
chase their products. Every thousand dollars’ worth of dyes 
123 that the American people buy from the Germans requires 
a thousand dollars’ worth of capacity in a German factory; 
and they have just that much capacity for harm in the event of war 
in turning their dye plants into manufactories of munitions. I can 
not under present circumstances go far in developing this argument, 
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but I have before me here a little volume that is fascinating in its 
information. 

It contains information that I do not see how any American 
statesman can afford not to possess. It is told in the most inter¬ 
esting way. It reads in parts almost like the Arabian Nights and 
the stories of AUadin and his wonderful lamp. It contains, besides, 
some of the best speeches that have been made upon the subject, 
notably the one made by the Senator from Indiana (Mr. Watson), 
the Senator from New Jersey (Mr. Frelinghuysen), the report of the 
Ways and Means Committee of the House and of the subcommittee 
of this committee of the Senate; it contains the testimony of the 
military experts who have been connected with our chemical war¬ 
fare; it contains what I consider to be one of the most interesting 
articles I have ever read, entitled “Chemical disarmament,’’ by 
Maj. V. Lefebure. and also a similar article bv Dr. Charles A. Herty. 
But there is a little passage from the report made by Senator Watson 
that I would like to read to you, because 1 think it contains the 
germ of the whole matter. The report is inserted— 

Senator Curtis (interposing): I wrote that report. 

Senator Knox: Well, I am mistaken. Senator Watson is credited 
with it. I read from page 33 of the report, the last half page 
| reading]: 

There is another thing which the people of the United States 
must remember, and that is that all the most important explosives 
of the present day are either coal-tar products or the result of 
chemical processes requiring the use of coal tar, and in all dyestuff 
factories there is unavoidable production of large quantities of sub¬ 
stances which are directly available for conversion into explosives, 
so that it is important that the Government aid the industry in every 
way possible. 

When the importation of dyes from Germany was cut off by the 
war, it was encouraging to the people of this country to see the large 
number of people who went into the industry to serve the Govern¬ 
ment. There were large establishments and small ones, everyone 
doing its full part. They commenced with the dyes which were the 
easiest to produce, and gradually expanded the production until 
today they are producing about DO per cent of the dyes needed in 
this country. 

One who has read the story of the work of the German Govern¬ 
ment in the United States just prior to the war knows that the 
chemical industry in this country which was under the control of 
the German Government was the center of espionage, German 
propaganda, and direct Government activities. They prevented the 
use of coal-tar products in the munition industry. They undertook 
to corner the supply of phenol in the United States, and prevent its 
use in the manufacture of high explosives, and at the outbreak of 
the war they stopped its importation. 

The United States is virtually independent of Germany so far as 
the dye industry is concerned, and it is our duty to keep it so. We 
know what Germany will do to regain her hold on the industry in 
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this country. We know that she will resort to State aid, cartel, com¬ 
binations, trade export premiums, dumping, bribery, espionage, and 
propaganda. She did this before, and she will do it again. 

Now, I only want to repeat in one sentence that from my point 
of view, devoted protectionist as I am, we ought to deal with this 
thing not as a matter of tariff. We ought to deal with it as Great 
Britain has dealt with it in the last three or four months—free-trade 
Great Britain, her most ardent free traders making the most eloquent 
and earnest speeches for an embargo upon German dyes, and they 
have imposed such an embargo for 10 years, under prac- 
124 ticallv the same control as is suggested in my amendment, 
not as a tariff proposition, hut as a matter of national defense. 

What can be more obvious; what can be more obviously necessary 
in view of what we have been taught by the war and brought home 
to us in such a painful way? Who can go to Walter Bced Hospital 
or elsewhere and see a boy who is half demented, suffering from the 
asphyxiation of poisonous gases and for a moment think that the 
statesmen of this country will lie down and allow Germany to go on 
and build up and obtain once more the monopoly of the world in the 
manufacture of chemical armament? 

Now a word upon the economic side. 

We have going off in the air in the United States of America to¬ 
day, in round numbers, a billion dollars' worth of bv-produets of the 
consumption of coal. Germany does not lose one penny of the value 
of the coal that she uses, and the difference is that we burn our coal 
in the main and allow the smoke and the gases to escape. In Ger¬ 
many they roast their coal in by-product ovens, and they gather all 
of the gases and all of the by-products, from which they make dyes, 
chemicals, and drugs. 

In our State, Mr. Chairman, it is estimated that we lose about 
$350,000,000 in that way, and just to show you what a pound of coal 
and a cord of wood is worth ehemicallv and in dollars and cents, I 
beg to call your attention to a few observations I made myself in the 
Senate, on page 40 of the book before you. As I notice here, even in 
the State of Utah, where I suppose there is not so much coal burned 
as in many other of the Western States, the loss amount- to $9,999,- 
000. From 1 ton of soft coal, by the process of destructive distilla¬ 
tion, you obtain 12,000 cubic feet of gas; liquor (washings) am¬ 
monium sulphate, 7 to 25 pounds; tar, 120 pounds, from which, 
redistilled, we get benzene, 10 to 20 pounds; toluene, 3 pounds; 
xylene, 111* pounds; phenol one-half pound; naphthalene, three- 
eights of a pound; anthracene, one-fourth pound; pitch, 80 pounds; 
and coke, 1,200 to 1,500 pounds. 

Now, gentlemen, I want to call your attention to the fact that 
more than one-half of the bituminous coal that is consumed in this 
country and converted into coke is made in the ordinary old-fash¬ 
ioned beehive ovens, and that every one of these articles that I have 
read to you that can be obtained—the tar, xylene, phenol, anthra¬ 
cene, and all these sort of things, all go up into the air—and the 
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total product of that ton of coal is from 1,200 to 1,500 pounds of 
coke. 

Take a cord of wood, for instance. A cord of wood of 128 cubic 
feet is subjected to a process of destructive distillation and yields, 
first, 50 bushels of charcoal, 11,500 cubic feet of gas, 25 gallons of tar, 
10 gallons of crude wood alcohol, and 200 pounds of crude acetate of 
lime. Eighty per cent of the wood that is consumed in the United 
States only either produces heat or charcoal; all these other products 
go off in the air. 

What has all this to do with the dye industry? Simply this: All 
these things are the fundamental raw products from which dyes are 
made, and if there is a demand for dyes in this country that we can 
supply ourselves there will be the demand for these economies and 
the consumption of valuable articles that are going to waste will 
inure to our profit and, what is of more consequence, to our safety. 

I thank the committee very much for their kindness in 
125 giving me a hearing. 

I might leave, Mr. Chairman, in addition, a little memo¬ 
randum that I have made explaining the amendment. 

The Chairman: That will be inserted as a part of your remarks. 

(The memorandum referred to and submitted to the committee 
is here printed in the record in full, as follows:) 

April 22, 1921. 

Proposed Amendment to Antidumping Bill (H. R. 2435). 

(1) It is assumed that the effect of the passage of S. J. Res. 16 
(peace resolution), declaring the existing state of war with Germany 
at an end, will be to terminate, immediately upon the passage of 
such resolution, the powers of the War Trade Board section of the 
Department of State. That body obtains its powers and authority 
entirely from an Executive proclamation of the President issued on 
February 14, 1918, under the provisions of the “Trading with the 
enemy act” of October 6, 1917, and in pursuance of section 11 
thereof, which provides: 

“Whenever during the present war the President shall find that 
the public safety so requires and shall make proclamation thereof, 
it shall be unlawful to import into the United States from any coun¬ 
try named in such proclamation any article or articles, etc.” 

The proclamation under which the War Trade Board section is 
operating will therefore apparently cease to be in effect on the day 
after the peace resolution becomes law. 

(2) It seems practically certain that general tariff legislation by 
the present Congress revising the existing duties upon products im¬ 
ported into this country will not become a law for some months, and 
that between the date of the passage of the peace resolution and the 
date of the passage of the general tariff law, because of the situation 
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above outlined in paragraph (1), there will be no restriction upon the 
importation of dyes, dyestuffs, and other synthetic organic chemicals. 
In other words, such products will come into this country in very 
large quantities as the result of the abnormally low European costs 
and the grossly inadequate duties existing under the present tariff 
law 

(3) While the emergency tariff bill, H. R. 2435, which recently 
passed the House of Representatives and is now pending in the 
Senate Finance Committee, was drafted as a tariff measure to deal 
with only a specially selected group of products embraced in a 
similar act passed in the last Congress, it now has had added to it 
by the House of Representatives an antidumping provision, which 
is expressly designed to prevent a flood of imports into this country 
to be sold in competition with our domestic manufactures at prices 
below the European prices of the same imports and greatly below 
those of the American manufacturers. Such an antidumping pro¬ 
vision will, however, be ineffective to prevent the importation of 
chemicals into the United States in competition with our American 
chemical industries. The chemical industry is so complex, and the 
difficulties confronting it in its infant stages are so great, that the 
German, Swiss and French chemical plants, can all sell their prod¬ 
ucts in this country at prices equal to and even somewhat above their 
European prices and still be able greatly to undersell the American 
manufacturers; that is to say, the proposed antidumping legislation, 
as now framed, is not effective to safeguard the American chemical 
industry. Therefore, as entirely germane to the antidumping sec¬ 
tion of the bill, an amendment is proposed which is designed to con¬ 
tinue under the Secretary of the Treasury substantially that control 
over dye and other chemical imports now existing under the War 
Trade Board Section of the Department of State, simply extending 
such control to products of all foreign countries. 

(4) The suggest eel amendment declares clearly the legislative 
intent as to the character and extent of the control over chemical 
importations into the United States during the life of the emergency 
tariff act. It provides that the War Trade Board section of the 
Department of State shall cease to exist upon the passage of the 
emergency tariff act with the proposed amendment incorporated 
therein. It provides that the Secretary of the Treasury may make 
all rules and regulations necessary and proper for the accomplish¬ 
ment of the purposes of the amendment. In order, however, that 
the Secretary of the Treasury may have the machinery for im¬ 
mediate and effective control over the importation of chemicals 
during the entire period between the passage of the peace resolution 
and the passage of a general tariff act, the machinery of the War 
Trade Board section of the Department of State is transferred to the 
Treasury Department. It provides that the unexpended funds ap¬ 
propriated for the War Trade Board for the present fiscal year are 

made available for the Secretary of the Treasury to continue 
126 the chemical import control, and because it is practically cer¬ 
tain that this control must extend for some months beyond 
June 30, 1921, there is provided the sum of $50,000 as an appro- 
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priation to continue the work during the fiscal year beginning July 
1, 1921, and ending June 30, 1922. 

(5) The proposed amendment, in its form specifically declaring 
the Legislative intent and will under general provisions and delegat¬ 
ing to the Secretary of the Treasury the “power to fill up the details” 
by administrative rules and regulations, is clearly valid. (See 
United States v. Grimaud, 220 U. S. 506.) 

Senator Simmons: Senator, what are the large uses of coal in this 
country now going on to save these elements that you say are valu¬ 
able elements? 

Senator Knox: There is a tremendous impetus in the construction 
of by-products coke ovens. I suppose in the last three or four years 
there have been built $30,000,000 or $40,000,000 worth a year. 
The last statistics show that we are producing now about one half of 
our coke in by-product ovens and the other half in the beehive 
ovens, and the demand for the by-product ovens and the economies 
that will ensue from their use will be stimulated by a dye industry 
that will need the by-products in their processes. 

The Chairman: We have several gentlemen here to-day repre¬ 
senting manufacturers. The committee will first hear Mr. Gilbert. 

127 Decree. 

Filed October 21, 1921. 

******* 

This cause coming on to be heard on the rule to show cause issued 
on the bill of complaint filed herein, and the court, having consid¬ 
ered the bill of complaint and the exhibits filed therewith and the 
answer of the defendants and the exhibits filed therewith, and being 
of the opinion that it is without jurisdiction to grant the injunctive 
relief prayed for in said bill, the motion having been argued by 
counsel for the respective parties and submitted to the Court. 

It is, this twenty-first day of October, 1921, adjudged, ordered and 
decreed: 

That the plaintiff’s application for an injunction pendente lite 
be, and it hereby is, denied; and the rule' to show cause thereon be, 
and it hereby is, discharged; 

And the plaintiff submitting the cause for final decree on its bill 
of complaint, in order to speed its appeal, it is further adjudged, 
ordered and decreed that the plaintiff’s bill of complaint be, and it 
hereby is dismissed at the cost of the plaintiff. 

By the Court: 

A. A. HOEHLING, 

Justice. 

128 From the foregoing decree the plaintiff, in open court, 
notes an appeal to the Court of Appeals of the District of 

Columbia; which is hereby allowed; and the penalty of the under- 
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taking upon said appeal shall be One Hundred ($100.00) Dollars, 
or, in lieu thereof, a deposit of fifty ($50.00) Dollars in cash. 

A. A. HOEHLTNG, 

Justice. 


I consent: 

CHAS. W. ARTH, 

Asst. U. S. Atty. D. C., 

A tty. for Defendants. 


Memorandum. 


October 21, 1921.—$50 deposited by Plaintiff in lieu of Under¬ 
taking on Appeal. 

129 Assignments of Error. 

Filed October 21, 1921. 

* * * * * * ' * 


An appeal having been prayed by the plaintiff from the decree 
entered in the above entitled cause on the 31st day of October, 1921, 
and said appeal having been allowed by the Court, now comes the 
plaintiff and assigns error in said decree of said Court and in the 
rulings of said Court as follows: 

First. That the Court erred in refusing to grant an injunction 
pendente lite, as prayed in the Bill of Complaint. 

Second. That the Court erred in entering a decree dismissing said 
Bill of Complaint. 

Third. That the Court erred in holding that the action of the 
Secretary of the Treasury and other defendants, in holding and 
ruling that fusel oil is not a Synthetic Organic Chemical within the 
meaning of the Act of Congress, known as the Emergency Tariff 
Act of 1921, Sub-title Dye and Chemical Control Act, was within 
the discretionary power vested in the Secretary of the Treasury by 
the terms of said Act of Congress. 

Fourth. That the Court erred in holding that under and by the 
terms of the Emergency Tariff Act of 1921, Sub-title Dye" and 
Chemical Control Act, the Secretary of the Treasury was and is 
vested with final power, not reviewable by this Court," to determine 
whether or not fusel oil is a Synthetic Organic Chemical. 

Fifth. That the Court erred in holding that fusel oil was and is 
not a Synthetic Organic Chemical within the meaning of 
130 those words as used in the Emergency Tariff Act of 1921, 
Sub-title Dye and Chemical Control Act. 

Sixth. That the Court erred in holding that Fusel Oil was and is 
not a Synthetic Organic Chemical within the meaning of those words 
as used in the Emergency Tariff Act of 1921, Sub-title Dye and 
Chemical Control Act, by reason of the fact that at the time of the 
adoption of the said Dye and Chemical Control Act the words “Syn¬ 
thetic Organic Chemicals”, as used in said Act, had been construed 
and held by the War Trade Board Section of the Department of State 
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to indude Fusel Oil, and that the adoption and use of said words 
“Synthetic Organic Chemicals” by Congress under the circum¬ 
stances and conditions set forth in the Bill of Complaint and else¬ 
where in the Record, constituted a legislative adoption and defini¬ 
tion of the words “Synthetic Organic Chemicals” such as to include, 
cover and mean amongst other substances Fusel Oil. 

Wherefore the plaintiff prays that the decree of the Supreme Court 
of the District of Columbia, entered in this cause on the 21st day 
of October, 1921, may be reversed. 

E. P. KEECH, Jr., 

B. H. WARNER, Jr., 

Counsel for Plaintiff-Appellant. 

131 Designation of Record. 

u Filed October 21, 1921. 

* * * * * * * 

Mr. Clerk: 

In making up the transcript of record to the Court of Appeals 
of the District of Columbia on the appeal of the plaintiff from the 
decree entered on the 21st day of October, 1921, kindly insert in 
said record the following papers: 

1. The Bill of Complaint and Exhibits filed therewith. 

2. Order to show cause why injunction should not be issued. 

3. Answer of defendants and Exhibits filed therewith. 

4. Affidavit of T. F. Carty filed at hearing. 

5. Stipulation of facts. 

6. Opinion of Court, if filed. 

7. Decree appealed from. 

8. Proceedings relating to appeal. 

9. Assignment of Errors. 

10. This Order. 

E. P. KEECH, Jr., 

B. H. WARNER, Jr., 

Counsel for Plaintiff-Appellant. 

132 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
131, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 39454 in Equity, wherein 
Commercial Solvents Corporation, a corporation of the State of 
Maryland is Plaintiff and Andrew W. Mellon, Secretary of the 
Treasury of the United States of America et al. are Defendants, as 
the same remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 22nd day of October, 1921. 

[Seal of the Supreme Court of the District of Columbia. | 


E. W. 


MORGAN H. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
.‘1738. Commercial Solvents Corporation, etc., appellant, vs. An¬ 
drew W. Mellon, Secretary of the Treasury, et al. Court of Appeals, 
District of Columbia. Filed Oct. 22, 1921. Henry W. Hodges, 
clerk. 
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In Thb 

Coort of Appeals of the District of Colombia. 


No. 3738. 

October Term, 1921. 


COMMERCIAL SOLVENTS CORPORATION, 

Plaintiff—A ppellan t, 
vs. 


ANDREW W. MELLON, Secretary of the Treasury, 

ET AL., 

Defendants—A ppellees. 


Appeal from the Supreme Court of the District of 

Columbia. 


BRIEF FOR APPELLANT. 


This is an appeal from a decree of the Supreme Court of 
the District of Columbia, in Equity (Honorable A. A. Hoegh- 
ling, Justice), refusing to grant an injunction pendente liie 
and dismissing the plaintiff’s bill of complaint 

On the filing of the bill the Court granted a rule to show 
cause why an injunction pendente lite should not issue. An 
answer was filed, and the cause came on for hearing on the 
rule, on bill and answer. The Court refused the injunction 
and discharged the rule, on the ground that it lacked juris¬ 
diction to grant the relief prayed for. Inasmuch as the rul¬ 
ing of the Court went to plaintiff’s whole case, the plaintiff 




then submitted the case for final decree on its bill, but not on 
the bill and answer, and a final decree dismissing the bill was 
entered, from which decree this appeal is taken (Record, 
pages 35-83). The memorandum opinion of Mr. Justice 
Hoeghling is found on pages 70 et seq. of the Transcript of 
Record. 

As above stated, after the Supreme Court denied the in¬ 
junction prayed for and vacated the rule to show cause, on 
the ground that it was lacking in jurisdiction to entertain 
the plaintiff’s bill, the case was in effect, if not in form, 
finally decided. The Court, in its opinion (Record, page 
74), suggested that the cause might be considered as submit¬ 
ted on bill and answer and a final decree entered in order to 
speed an appeal, if one was desired. That course was open 
to the objection that the plaintiff would be bound by the 
averments of the answer, amongst them the averment that 
Fusel Oil is not in fact a Synthetic Organic Chemical, which 
would have per se put it out of Court. 

Inasmuch, however, as the only prayers of the bill were 
for a permanent injunction and an injunction pendente We, 
in identical terms, and the ground of the Court’s decision 
went to the whole biff, the plaintiff submitted the cause upon 
its bill of complaint, and a final decree dismissing the bill was 
entered. 

It will be observed as the argument progresses, that the 
plaintiff-appellanta’s whole argument is based upon the 
averments of its bill, the exhibits filed therewith, the 
affidavit of Mr. Oarty filed by it at the hearing, the 
stipulation of admitted facts relating to the record of 
proceedings in and before Congress, and the public stat¬ 
utes involved. Nowhere does it base its argument on the 
admissions of the answer or the exhibits filed therewith. In 
a word, it is seeking to have the decree of the Supreme Court 
reversed upon the merits of the plaintiff’s case alone, and 
not on such additional strength as may be drawn from the 


answer, thus basing its claim to the equitable consideration 
of the Court upon the bill alone, and not upon the bill and 
answer. It is, of course, proper that the defendants should 
refer to<their answer and the supporting exhibits in*their 
argument that the injunction pendente liie should not be 
granted. But the plaintiff-appellant conceives that it cannot 
submit its case upon its bill alone, thereby avoiding the legal 
effect of submitting upon bill and answer, and at the same 
time seek the benefit of any favorable averments or admis¬ 
sions of the answer and exhibits filed therewith in the course 
of its argument 

Statement of Case. 

The plaintiff, Commercial Solvents Corporation, is en¬ 
gaged in the manufacture of certain chemicals, known as 
Butyl Alcohol (trade-name Butanol), Acetone, etc., at Terre 
Haute, Indiana. Its plant was built during the war by the 
British aDd American Governments, on joint account, for the 
manufacture of these and other substances (Record, page 9). 
These substances are solvents. They are largely used in the 
nitro-celluloee industry, in the manufacture of explosives, of 
kodak films, of artificial silk and leather, of lacquers and var¬ 
nishes, and for various other purposes, both in times of peace 
and of war. They are known, in chemical parlance, as Syn¬ 
thetic Organic Chemicals, and are so described in the Dye 
and Chemical Control Act, 1921, by which name Title V. of 
the Emergency Tariff Act, approved May 27, 1921, is known 
(Record, pages 6-7). 

Synthetic Organic Chemicals have been subsequently de¬ 
fined by Treasury Regulations, issued under date of July 26, 
1921 (Record, pages 32, 33, 34). But it is sufficient to state 
that it is only with the word “Synthetic” that we have to deal. 
The word means, as used by chemists and in the chemical 
industry, manufactured products as contradistinguished from 



natural substances. It signifies a change of form or nature, 
not a mere purification or extraction. It does not signify 
what a logician understands by synthesis, as opposed to an¬ 
alysis. Thus, a synthetic chemical may be of simpler form 
or composition than that from which it is manufactured or 
it may be more complex in composition. Nor does it conform 
to the popular notion of synthetic, as being equivalent to 
“substitute,” as for instance, “synthetic rubber,” etc. It is 
a term adopted by the British, possibly from the Germans, 
and taken over by us in the same sense in which it is used 
by the British. In fine, a synthetic chemical may be said to 
be the result of a process of manufacture in which a change 
of form or composition is brought about. This definition cor¬ 
responds to the more technical definition or description con¬ 
tained in Treasury Decision 38799, dated July 21, 1921 
(Record, pages 7-32 et seq). 

Prior to the war, Butanol was not manufactured on a com¬ 
mercial scala The purposes, now filled by it, were met by 
Fusel Oil, a large portion of which has always been imported, 
principally from Germany, Austria and Russia, though cer¬ 
tain other portions have been manufactured in this country 
in connection with and as a part of the manufacture of al¬ 
cohol for industrial purposes and as a beverage (Record, 
pages 8-9-10). 

The interruption of foreign commerce during the war, par¬ 
ticularly the stoppage of imports from enemy countries, and 
the adoption of the 18th Amendment to the Constitution cut 
off two sources of supply of Fusel Gil. The price of Fusel 
Oil rose to 67 cents per pound, and American manufacturers 
whose processes required such a solvent would have been in 
a bad way indeed except for the plaintiff’s manufacture of 
Butanol, which is, in actual experience, used by all or prac¬ 
tically all of the former users of Fusel Oil as a satisfactory 
and efficient substitute (Record, page 9). 

It may be remarked here that the plaintiff sells its Butanol 
at the same price to all buyers, allowing only for a difference 
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between large and small lots, that it has never received more 
than 28.3 cents per pound for its product, as against the 
price of 67 cents for Fusel Oil at about the time it com¬ 
menced operations, and that the effect of its fair and open 
sales policy has been to reduce the price at which Fusel Oil 
is offered until that substance is now offered at a lower price 
than that at which the plaintiff can sell its Butanol at a fair 
profit (Record, page 9). 

The Status of Synthetic Organic Chemicals in Gen¬ 
eral and of Fusel Oil in Particular in Federal 
Regulations and Legislation. 

Acting under authority of the Act of Congress, approved 
October 6, 1917, and known as the “Trading with the Enemy 
Act,” the President, by Executive Order, dated October 12, 
1917, constituted the War Trade Board, later known as the 
War Trade Board Section of the Department of State. This 
Board or Section was vested, until the enactment of the Emer¬ 
gency Tariff Act on May 27, 1921, with power, amongst 
others, to issue licenses for the importation of all substances, 
products and commodities, in order to prevent goods of enemy 
origin from being imported into this country (Record, pages 
12-18, inclusive). 

After the cessation of hostilities, when the necessity for 
strict supervision of imports had ceased, the War Trade Board 
issued its various regulations, whereby importations under a 
general license, therein contained, were permitted, except the 
importation of certain materials, products and substances, 
therein mentioned. These regulations are known as W. T. 
B. R. Nos. 825, 846 and 848, dated respectively August 15, 
1919, July 16, 1920, and April 16, 1921 (Record, pages 
19-30, inclusive). 

The object and effect of these Regulations was to free for¬ 
eign commerce in general of all restrictions, but to maintain 


in full force the war embargo on foreign dyes and chemicals, 
with the particular and especial object of giving a maximum 
protection to the new American dye and chemical industries 
from German competition. The danger that these might be 
overwhelmed, especially by dyes and chemicals made in Ger¬ 
many, was ever present with the War Trade Board Section, 
as well as with Congress and with other farseeing public men 
and private citizens (chemists and others). Amongst the 
products and substances whoee importation was prohibited, 
except under special license, were ‘‘Synthetic Organic Chemi¬ 
cals” (Record, pages 21, 23, 25). 

War Trade Board Regulation 848, issued April 16, 1921, 
reads in part as follows: 

“The War Trade Board Section of the Department 
of State announces, etc.: 

“As so corrected, the General Import License referred 
to now permits importations * * * of all commodi¬ 
ties * * * without specific individual license * * * except 
importations of the materials, products and commodities 
listed or described below * * *: 

(a) Sodium nitrite. 

(b) Synthetic organic drugs. 

(c) Synthetic oiganic chemicals. 

(d) Dyes and dye stuffs, including crudes and inter¬ 
mediates, and 

(e) All products (whether embraced in the above or 
not) derived directly or indirectly from coal tar, in¬ 
cluding crude, intermediate or finished or partly 
finished products and mixtures and compounds of 
coal tar products * * *. 

“The intending consumer is required to state (in order 
to obtain a special import license) : 

“That neither goods similar to those sought to be im¬ 
ported nor any satisfactory substitute therefor is or are 
obtainable from domestic sources * * * at the time de¬ 
sired in quantity sufficient for his manufacturing pur* 
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poses and that no satisfactory substitute is obtainable 
from such sources in such quantity or * * * on reason¬ 
able terms as to price or delivery.” 

These freely adjusted quotations will serve to show how 
completely Congress adopted the very words of the Regula¬ 
tions of the War Trade Board Section, when it came to 
frame the Dye and Chemical Control Act, referred to later. 

The War Trade Board Section had, in making its defini¬ 
tion of Synthetic Organic Ghemicals, declared that various 
substances were to be treated as such, amongst them, Butyl 
Alcohol (Butanol), Acetone, Amyl Alcohol and Fusel Oil. 
But its ruling that these four last named substances had been 
held to be Synthetic Oiganic Chemicals had not been com¬ 
municated to the Treasury Department, and consequently, 
through ignorance, the importation of Fusel Oil was being 
permitted without special import license (Record, page 4). 
On May 23, 1921, this fact was made known to the War 
Trade Board Section, and thereupon Mr. F. S. Dickson, Act¬ 
ing Chief of the War Trade Board Section (one of the de¬ 
fendants—appellees), immediately addressed a letter to Mr. 
Geoige W. Ashworth, Chief of the Customs Division of the 
Treasury Department (also one of the defendants—appel¬ 
lees) , in the following form: 

“May 23, 1921. 

“Mr. George W. Ashworth, 

“Chief Customs Division, 

“Treasury Department, 

“Washington, D. C. 

“Dear Sir:— 

“The War Trade Board Section of the Department of 
State has received advice from what are considered to he 
competent authorities to the effect that Butanol or Butyl 
Alcohol, Acetone, Amyl Alcohol and Fusel OH should he 
regarded as synthetic organic chemicals and that no im¬ 
portations should be allowed excepting under individual 
license as issued by the War Trade Board Section. 


/ 
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“I would suggest that for the purposes of this control 
that you instruct Collectors of Customs by circular let¬ 
ter substantially as follows: 

“ ‘The War Trade Board Section of the Department 
of State holds that Butanol or Butyl Alcohol, Acetone, 
Amyl Alcohol and Fusel OH are synthetic organic chem¬ 
icals and as such require individual import license from 
the War Trade Board Section before their importation 
may be effected * (Italics ours.) 

“Very truly yolrs, 

“F. S. Dickson, 

“Acting Chief War Trade Board Section, 
“Department of State.” 

(Record, pages 30-31.) 

i 

Upon the receipt of that letter of instructions, the Treas¬ 
ury Department, through Honorable J. H. Moyle, Assistant 
Secretary, immediately issued instructions to all Collectors 
of Port and other officials concerned, in accordance therewith, 
as it was bound by law to do (Record, pages 31-32). 

In the meantime, the Joint Resolution, declaring a state 
of peace to exist between this Country and Germany and the 
other Central Powers, and known as the Knox Peace Reso¬ 
lution, had been introduced in the Senate on April 13, 1921 
(Record, page 75), and had been favorably reported by the 
Senate Committee on Foreign Relations on April 25, 1921 
(Record, page 75). Also in the meantime, the Emergency 
Tariff Bill had been passed by the House on April 15, 1921, 
and was under consideration by the Senate Committee on 
Finance (Record, page 75). 

On April 26, 1921, Senator Knox, the author of the Peace 
Resolution bearing his name, seeing the inevitable effect 
which the adoption of the Peace Resolution would have on the 
infant dye and chemical industry of this Country, appeared 
before the Finance Committee of the Senate and requested 




that Committee, in view of the possible adoption of the Peace 
Resolution, to amend the pending Emergency Tariff mil by 
adding a Proviso in the following form : 

“Provided further, that on and after the day follow¬ 
ing the passage of this act, for the period of six months, 
no sodium nitrite, dyes, dyestuffs, including crudes, in¬ 
termediates and other products derived directly or in¬ 
directly from coal tar, and no finished or partly finished 
products, mixtures and compounds or coal-tar products, 
and no other synthetic organic drugs, or synthetic or¬ 
ganic chemicals, shall be admitted to entry or delivered 
from customs custody in the United States or in any 
of its possessions unless the Secretary of the Treasury 
shall determine that such article or a satisfactory sub¬ 
stitute therefor is not obtainable in the United States 
or in any of its possessions on reasonable terms as to 
quality, price and delivery, and that such article in the 
quantity to be admitted is required for consumption 
within six months by an actual consumer in the United 
States or in any of its possessions, and the Secretary 
of the Treasury may make all rules and regulations 
necessary and proper for the accomplishment of the 
purposes of this proviso. And upon the day following 
the approval of this act the War Trade Board Section 
of the Department of State shall cease to exist; all 
clerks and employees of the said War Trade Board sec¬ 
tion shall be transferred to and become clerks and em¬ 
ployees of the Treasury Department; all books, docu¬ 
ments and other records of the said War Trade Board 
Section shall become books, documents and records of 
the Treasury Department; all individual licenses issued 
by the said War Trade Board Section prior to the pas¬ 
sage of this act shall remain in effect and the impor¬ 
tations under such licenses shall be permitted; all un¬ 
expended funds and appropriations for the use and 
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maintenance of the said War Trade Board Section shall 
become funds and appropriations available to be ex¬ 
pended by the Secretary of the Treasury in the exercise 
of the power and authority conferred upon him by this 
proviso; and for the carrying out of the purpose of this 
proviso during the fiscal year ending June 30, 1922, 
the sum of $50,000 is hereby appropriated.” (Record, 
pages 75-76.) 

The committee adopted Senator Knox’s suggestion in sub¬ 
stance but not in the precise form suggested by him, and 
added Title V.—Dyes and Chemicals, to the Emergency 
Tariff Bill, and in the form so adopted the “Dye and Chem¬ 
ical Control Act, 1921,” became the law. The text of this 
act is as follows: 

Title V.— Dyes and Chemicals. 

“Sec. 501. (a) That on and after the day follow¬ 

ing the enactment of this Act, for the period of three 
months, no sodium nitrite, no dyes or dyestuffs, includ¬ 
ing crudes and intermediates; no product or products 
derived directly or indirectly from coal tar (including 
crudes, intermediates, finished or partly finished prod¬ 
ucts, and mixtures and compounds of such coal-tar 
products), and no synthetic organic drugs or synthetic 
organic chemicals shall be admitted to entry or deliv¬ 
ered from customs custodv in the United States or in 
any of its possessions unless the Secretary determines 
that such article or a satisfactorv substitute therefor is 

V 

not obtainable in the United States or in any of its pos¬ 
sessions in sufficient quantities and on reasonable terms 
as to quality, price and delivery, and that such article 
in the quantity to be admitted is required for consump¬ 
tion by an actual consumer in the United States or in 
any of its possessions within six months after receipt of 
the merchandise. 
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“(b) Upon the day following the enactment of this 
Act the War Trade Board Section of the Department 
of State shall cease to exist; all clerks and employees 
of such War Trade Board Section shall be transferred 
to and become clerks and employees of the Treasury 
Department, and all books, documents and other rec¬ 
ords relating to such dye and chemical import control 
of such War Trade Board Section shall become books, 
documents and records of the Treasury Department. 
All individual licenses issued by such War Trade Board 
Section prior to the enactment of this Act shall remain 
in effect during the period of their validity, and the im¬ 
portations under such licenses shall be permitted. All 
unexpended funds and appropriations for the use and 
maintenance of such War Trade Board Section shall 
become funds and appropriations available to be ex¬ 
pended by the Secretary in the exercise of the power 
and authority conferred upon him by this section. 

“Sec. 502. That this title may be cited as the ‘Dye 
and Chemical Control Act, 1921.’ ” 

The Emergency Tariff Act was approved May 27, 1921, 
and became effective May 28, 1921. Its operation has been 
extended until November 27, 1921, and a bill is now pend¬ 
ing in Congress to extend it until February 1, 1922. 

After the Emergency Tariff Act became a law various im¬ 
porters and would-be importers of fusel oil made represen¬ 
tations to the now Dye and Chemical Control Section of the 
Treasury Department and other officials of that Department, 
that a mistake had been made in classifying fusel oil as a 
synthetic organic chemical (Record, page 7), on the ground 
that fusel oil is a “by-product” and not the primary object 
of the manufacturing process from which it results, and is 
not produced under conditions designed to control the 
amount of fusel oil produced. 
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The matter was considered by various officials of the 
Treasury Department and ultimately by the Secretary of 
the Treasury. Finally, under date of September 30, 1921, 
Honorable Edward Clifford, Assistant Secretary of the 
Treasury, issued the following letter of instructions: 

“Fusel Oil Not a Synthetic Organic Chemical. 

Treasury Department, September 30, 1921. 

To collectors of customs and others concerned: 

For the purpose of administering Section 501a, Title 
V, of the Act approved May 27, 1921, fusel oil should 
not be considered to be a synthetic organic chemical 
within the meaning of the Act. Permits from the De¬ 
partment are not required to allow the release of this 
commodity from customs custody. 

(Signed) Edward Clifford, 

Assistant Secretary.” 

(Record, page 34.) 

Thereupon the plaintiff-appellant filed its bill of complaint 
in this case against the Secretary of the Treasury and the 
other appropriate administrative officials, praying, in sub¬ 
stance, that the Secretary of the Treasury and other defend¬ 
ants be enjoined from permitting Fusel Oil to be imported 
into the United States or to be released from customs cus¬ 
tody, except upon special license issued in each case in ac¬ 
cordance with the provisions of the Dye and Chemical Con¬ 
trol Act. An injunction pendente lite and a restraining or¬ 
der to the same effect were also prayed for (Record, pages 
10-11). The restraining order was denied, but a rule to 
show cause was granted. Thereupon the defendants filed an 
answer, and the cause came on for hearing on the rule. 

In a memorandum opinion (Record, page 70 et seq., at 
page 73 et seq.) the Court held that the proceedings showed 
that the Secretary of the Treasury had taken expert advice 
and upon the basis of that advice had ruled that Fusel Oil was 


not a Synthetic Organic Chemical within the meaning) of the 
Dye and Chemical Control Act, 1921, that it was the duty of 
the Secretary to define these general words, and that inas¬ 
much as he had made & decision in good faith, the Coart had 
no power to review the decision so made, and hence no juris¬ 
diction to entertain the plaintiffs bill (Record, page 74). 

The principal grounds upon which the importers contend 
that Fusel Oil is not a Synthetic Organic Chemical and upon 
which the Treasury Department has ruled that it is not, are 
two: 


A. Because it is a “by-product” in the manufacture of 
ethyl alcohol (spirits). 

B. Because the process of manufacture is not “controlled” 
with respect to the amount of Fusel Oil produced. 

A. With respect to the first objection we have this to 
reply: 

1. The word “By-product” has a commercial and not a 
scientific significance. It is that which is otherwise wasted 
in any manufacturing process. 

Nelson’s Encyclopedia, Tit By-Product ; 

Webster’s New International Dictionary; 

Webster’s Collegiate Dictionary. 

But is none the less manufactured. That it is less desired, 
that it may have less commercial value, is beside the mark, 
scientifically speaking. As Nelson’s Encyclopedia points out, 
there are many instances, where for one cause or another by¬ 
products have become the main source of profit and the former 
main products have become waste or less sought for. 
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2. It is folly to state that because it is a by-product it is 
not entitled to consideration, if for no other reason than that 
the whole of the aniline dye industry is but the development 
and utilization of the by-products of coal tar. If it be held 
that the Act is not applicable to by-products, its whole object 
is defeated. 

B. With respect to the contention that because the manti- 
facturing process is not “controlled” with respect to the 
amount of Fusel Oil produced, we have first to say that such 
a condition is an arbitrary standard set by the Treasury De¬ 
partment, which may or may not be sound (like the so-called 
“standards” in the Tea Case, Waite vs. Macy, above referred 
to), and concerning which, if the Court holds that it has 
jurisdiction to entertain the bill of complaint, the plaintiff 
will produce its evidence and the Court will make its own 
decision. 

Also, the questions as to what “controlled conditions” are 
and whether they are in fact used or attempted to be used in 
the production of Fusel Oil are for the Court to determine 
upon the evidence when taken. 


Assignments of Error. 

Without discussing the assignments of error in detail, it 
may be briefly stated that the plaintiff-appellant contends that 
the Supreme Court erred in discharging the rule to show 
cause and dismissing the bill of complaint for the following 
reasons: 

First. The Supreme Court erred in holding that by the 
adoption of the Dye and Chemical Control Act, 1921, in the 
words and terms, at the time, in the manner and under the 
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circumstances of its passage, Congress did not itself include, 
and mean and intend to include, Fusel Oil within that class 
of substances described as Synthetic Organic Chemicals, 
whose importation was prohibited by that Act 

Second. The Supreme Court erred in holding that it had 
no power to review the decision of the Secretary of the Treas¬ 
ury as to what is and what is not a Synthetic Organic Chemi¬ 
cal within the meaning of that Act, and particularly to review 
the decision of the Secretary of the Treasury that Fusel Oil 
is not such a Synthetic Organic Chemical. 


ARGUMENT. 

FIRST: That Congress hy the adoption of the Dye and 
Chemical Control Act, 1921, in the words and terms, at the 
time, in the manner and under the circumstances of its pas¬ 
sage, included and meant and intended to include Fusel Oil 
amongst the Synthetic Orangic Chemicals whose importation, 
except as hy the Act provided was prohibited. 

It is axiomatic that a Legislature will be deemed to have 
taken cognizance of the history of the times and of the gen¬ 
eral state of affairs, preceding the adoption of an Act, and to 
have adapted its language to meet the conditions with which 
it is undertaking to deal, as in the case where the Supreme 
Court held the memorial addressed to Lord Salisbury by the 
Glasgow Corn Trade Association concerning the Navigation 
Laws of England, which led to the amendment of those laws 
and later to the adoption of the Harter Act, to be part of the 
“history of the times,” and to be considered in arriving at 
the true meaning of certain provisions of the Harter Act. 

The Delaware, 161 IT. S. 459; 40 L. Ed., 771- 
776. 
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Also, that a Legislature will be held to know the uses, cus¬ 
toms and terminology of a particular trade and to have used 
the words of that trade in their popular sense, in legislation 
concerning it, as in the case where linen thread, designed for 
the making of fishnets, was held to be classified for customs 
duty as “gilling twine” and not as “linen thread.” 

American Net Co. vs. Collector, 141 U. S. 468; 

35 L. Ed. 821. 

Also, that in making classifications under the Tariff Acts 
Congress will always be held to have used words descriptive 
of any particular class of articles in the same sense as used 
in previous acts and as construed by Appraisers and # the 
courts, unless a contrary intention plainly appears. 

Dunham vs. Ul S., 150 Fed. Rep. 562; 

U. S. vs. Cereoedo, 209 U. S. 337; 52 L. Ed. 

821; 

Latimer vs. U. S., 223 U. S. 501; 56 L. Ed. 526; 

U. S. vs. Baruch, 223 U. S. 191; 56 L. Ed. 399. 

Chief Justice White, who wrote the opinion in the case 
last referred to, held (pages 199-200) that to accept the im¬ 
porter’s view of the Tariff Act under consideration would 
evidence an intention 

“not to adhere to the then well-settled commercial and 
tariff meaning of the word, but to use the word in a 
sense different from that which was accepted, for the 
purpose of renewing a conflict as to the proper meaning 
of the word, * * *.” (Italics ours.) 

These decisions find their basis in one underlying princi¬ 
ple, common to them all, namely, that a legislative body will 
always be held to have acted in the light of the facts and cir¬ 
cumstances surrounding the subject matter of the particular 
legislation, and to have selected its words, terms and defini¬ 
tions in the light of previous custom, knowledge and usage. 
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While the particular conditions with which we have to deal 
in this case are not identical with the particular application 
of the rule in any one of those cases, the underlying principle 
is the same. 

For here we have the War Trade Board Section first issu¬ 
ing its Regulations, above referred to, next ruling that Fusel 
Oil is a Synthetic Organic Chemical within the meaning of 
those words as used in its Regulations, after which Congress 
adepts the very language of the War Trade Board Regula¬ 
tions and makes that language its own in the Dye and Chemi¬ 
cal Control Act If it be admitted that the War Trade 
Board, in making its definitions and rulings with respect to 
Fusel Oil and possibly other substances, did determine ques¬ 
tions concerning which there was some doubt, is it logical to 
assume that Congress intended all such decisions to be re¬ 
opened and reviewed, and thus to precipitate endless conflict 
concerning matters which had already been settled? Is it 
not more logical to assume, as in the Baruch case, that Con¬ 
gress intended an end and not a reopening of controversy, and 
adopted the very words of the War Trade Board Regulations 
with the object and intention of having them mean and in¬ 
clude what the War Trade Board had already held them to 
mean and include? Can it be that if Congress had not in¬ 
tended and meant those words to include Fusel Oil, as well 
as all the other substances which the War Trade Board Sec¬ 
tion had held to be within the general description of Syn¬ 
thetic Organic Chemicals, it could not and would not have 
adopted some other language, some other form of expression, 
to describe this general class of substances, which would have 
included the others and have excluded Fusel Oil ? We sub¬ 
mit that the conclusion is irresistible that Congress must be 
held to have meant and intended to include in the descrip¬ 
tion “Synthetic Organic Chemicals” those substances which 
the War Trade Board Section had already held and declared 
to be such. 
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This view is supported and reinforced by the statement 
made by Senator Knox before the Senate Committee on 
Finance on April 26, 1921, when this Dye and Chemical 
Control made its first appearance in our legislation. The 
Senator submitted his Proviso, which he suggested should be 
made a part of the Emergency Tariff Bill then under consid¬ 
eration, he made an oral statement concerning the matter, 
and he filed with the Committee a memorandum of the exi¬ 
gencies of the situation and the purpose to be attained by the 
adoption of his suggested Proviso (Record, pages 75 et seq.). 

He said orally: 

“Perhaps I had better start by telling what we want, 
and then following with why we want it 

“The passage of S. Res. No. 16, which was reported 
favorably to the Senate, terminating the state of war 
between the United States and Germany, will automati¬ 
cally terminate the function of the War Trade Board 
Section of the Department of State, under which Ger¬ 
man dyes and chemicals have been kept out of the United 
States under an Executive order by President Wilson. 

“In order to cover the hiatus between the automatic 
termination of the authority of the War Trade Board 
and the enactment of such legislation as Congress may 
see fit to enact in the general tariff bill—which, of 
course, will take some months to go through the Con¬ 
gress—we would like to suggest an amendment to the 
pending bill imposing temporary duties upon certain 
agricultural and industrial products, etc., transfering 
the function of the War Trade Board from the State 
Department to the Treasury Department, giving the 
Treasury Department the power to make the same pro¬ 
hibitions as have been made by the War Trade Board 
Section * * *” (Record, pages 75-76). (Italics ours.) 
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In his memorandum the Senator stated: 

“The proclamation under which the War Trade Board 
Section is operating will therefore apparently cease to 
be in effect on the day after the peace resolution becomes 
law. 

“(2) It seems practically certain that general tariff 
legislation by the present Congress revising the existing 
duties upon products imported into this country will 
not become a law for some months, and that between the 
date of the passage of the peace resolution and the date 
of the passage of the general tariff law, because of the 
situation above outlined in paragraph (1), there will be 
no restriction upon the importation of dyes, dyestuffs, 
and other synthetic organic chemicals. In other words, 
such produets will come into this country in very large 
quantities as the result of the abnormally low European 
costs and the grossly inadequate duties existing under 
the present tariff law” (Record, pages 81-82). (Italics 
ours.) 

Thus, it is apparent that the purpose of this Act was two¬ 
fold: 

^ • 
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1st—to perpetuate the Dye and Chemical Control, pre¬ 
cisely as it had been administered by the War Trade 
Board Section, and 

2nd—to protect the new American chemical industries from 
German competition. 

If the object was to give “the Treasury Department the 
power to make the same prohibitions as have been made by 
the War Trade Board Section,” then surely it was the inten¬ 
tion of Congress that those prohibitions, which had already 
been made by the War Trade Board Section, should be car¬ 
ried out by the Treasury Department. It certainly could 
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not be successfully contended that all the definitions and rul¬ 
ings of the War Trade Board Section were to be reopened, 
reconsidered and possibly reversed, and that an entirely new 
set of definitions and rulings, in relation to matters and sub¬ 
stances already passed upon by the War Trade Board Sec¬ 
tion, were to be put into effect by the Treasury Department, 
with the possible effect of completely subverting the policy 
and purpose of Congress in legislating on the subject. 

It follows as a necessary consequence that if the Treasury 
Department could reopen and reconsider the status of Fusel 
Oil as a Synthetic Organic Chemical, it could reopen the 
decision of the War Trade Board with respect to any and all 
substances, and in view of the very general language of the 
Dye and Chemical Control Act adopt an entirely new set of 
definitions and classifications, thereby setting at naught the 
obvious purpose of Congress in adopting the very words of 
the War Trade Board Regulations, and in carrying to effect 
Senator Knox’s proposal to give “the Treasury Department 
the power to make the same prohibitions as been made by the 
War Trade Board Section ” 

But the District Attorney replied to this contention: 

A. That decision was not made by the Treasury Depart¬ 
ment, but by a section of the Department of State; and that 
consequently and because of the fact that this Dye and Chem¬ 
ical Control Act creates new duties for the Treasury Depart¬ 
ment, that Department must make its own decisions and 
cannot be bound by those of another department, and 

B. That inasmuch as there was no public announcement 
by the War Trade Board Section of its definition, qua Fusel 
Oil, of its own words, “Synthetic Organic Chemicals,” prior 
to May 23, 1921, Congress cannot be said to have had knowl¬ 
edge of that definition and to have adopted the Dye and 
Chemical Control Act with reference to it. 



To which we reply: 

A. We are not attempting to maintain that the decision 
of one department of the Government is binding in pari 
materia upon another. Our position is that Congress has 
itself adopted the language of the War Trade Board regu¬ 
lations almost in totidem verbis, after the War Trade Board 
Section had so defined its own language as to include vari¬ 
ous substances, amongst them Fusel Oil, as Synthetic Organic 
Chemicals, and thereby it has given to those general words 
such a particular definition as to mean and include all those 
substances, including Fusel Oil. We contend further that if 
this be correct there is no field or opportunity for the Treas¬ 
ury Department to make a definition of the words Synthetic 
Organic Chemicals in this respect Congress had determined 
that already, and whatever other power or duty of definition 
and classification those general words cast upon the Treas¬ 
ury Department, in relation to other substances, which may 
or may not be Synthetic Organic Chemicals, no such power or 
duty exists with respect to any substance which the War 
Trade Board Section had held and ruled before the passage 
of the Dye and Chemical Control Act, to be or not to be a 
Synthetic Organic Chemical, including Fusel Oil as such. 

In other words, we contend that with respect to Fusel Oil 
and other substances concerning which the War Trade Board 
Section had made its ruling or definition prior to the passage 
of the Dye and Chemical Control Act, there is no effort to 
have one Executive Department controlled by a ruling or- 
definition of another Department, but that the language of 
the Act under the circumstances of its adoption has, in re¬ 
spect of such substances, a certain meaning and effect which 
no Executive Department can ignore or set aside. 

B. The War Trade Board Section did not rule for the 
first time on May 23, 1921, that Butyl Alcohol (Butanol), 
Acetone, Amyl Alcohol and Fusel Oil were Synthetic Organic 





Chemicals within the meaning of its Regulations Nos. 825, 
846 and 848. It is true, as the bill alleges, that that was the 
date upon which its ruling and definition in respect of these 
substances was communicated to the Treasury Department. 
But it is also true that the War Trade Board Section had 
made its ruling and definition some time prior to that date. 

The plaintiff was duly informed of the definition and rul¬ 
ing, and it was the plaintiff’s representatives who informed 
the defendant Dickson, then acting chief of the War Trade 
Board Section, of the fact that, notwithstanding its ruling and 
definition, Fusel Oil was being imported without special li¬ 
cense. The bill avers (Record, page 4) that it was this in¬ 
formation which brought about the writing of the letter of 
May 23, 1921, from Mr. Dickson to Mr. Ashworth, above 
referred to, and which caused the previous ruling and defi¬ 
nition in respect of these substances to be publicly promul¬ 
gated. 

But it is clear, as the bill alleges, that the ruling and defi¬ 
nition was not made then for the first time. On the contrarv, 
it had been made a considerable period of time previously, 
precisely how long before the Record does not disclose. But 
long enough to have been known to the plaintiff for some 
time, and to have been the subject of inquiry by it at the 
office of the Collector of the Port of New York and of its 
subsequent conference, on May 23, 1921, with Mr. Dickson 
and the War Trade Board Section, with the result above 
stated. 

But certain it is that the ruling and definition were known 
to the plaintiff prior to the passage of the Emergency Tariff 
Act by either the Senate or the House of Representatives, 
while it was still open to the plaintiff to have made repre¬ 
sentations to Congress and to have endeavored to obtain for 
its chemical industry the same measure of protection which 
other chemical industries were obtaining, if such a course 
had not been rendered apparently unnecessary by the rulings 
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of the War Trade Board Section, with respect to the sub¬ 
stances in which it was interested. 

The Emergency Tariff Act, as amended, did not pass the 
House until May 20th, nor the Senate until May 23, 1921 
(Record, page 75). 

It is, of course, true that no estoppel in the strict sense 
can apply in such a case. But it is equally true that all of 
the elements of an estoppel, if the matter were one between 
individuals, exist, and if this Court were called upon to de¬ 
cide an issue between individuals upon a similar state of 
facts, we submit there would be but little doubt of the result. 
For mere length of time has no, or practically no, bearing 
upon an estoppel. If one is led to adopt a certain course of 
conduct by acts or representations of another, that other will 
not be permitted by a Court of Equity to change his position 
to the detriment of the first, however short a period of time 
may have elapsed, and, vice versa, the mere lapse of a great 
period of time, per se, when the Statute of Limitations does 
not intervene, will not be held to affect the rights of the 
parties, as an estoppel, unless one has acted to his detriment 
in the meantime. 

We, therefore, submit that the mere question of the time 
when the War Trade Board Section communicated its ruling 
and definition to the Treasury Department has nothing to 
do with the matter. The true, the only test is, what did 
Congress intend? We are dealing with an emeigency situ¬ 
ation, an unparalleled crisis, and the construction of the Act 
must, we contend, be made in the light of the surrounding 
circumstances, “the history of the time,” the evil or danger 
to be met and dealt with. That evil was the danger to our 
new chemical industries from German competition. That 
sticks out as the whole motive of Senator Knox in appear¬ 
ing before the Finance Committee and offering the Proviso 
(Record, pages 78, 79, 80, 82). That was the Senator’s 
only reason for urging the Proviso, and presumably the mo- 








tive and reason of Congress in enacting this emergency 
measure—a confessed stop-gag—until the permanent tariff 
bill could deal with the situation in a comprehensive and 
more carefully considered manner. 

The bill avers (Record, page 8) that the duty on fusel oil 
is but % cent per pound, and Senator Knox made reference 
in his memorandum to “the grossly inadequate duties exist¬ 
ing under the present tariff law” (Record, page 82). 

From this we submit, there is but one conclusion, namely, 
chat it was the intention of the framers of this Dye and 
Chemical Control Act, and, therefore, of Congress: 

1st. That the Dye and Chemical Control Act should be 
as nearly as possible identical in terms with the Regulations 
of the War Trade Board Section; 

2nd. That the control provided by the Act should be 
construed and administered exactly as the War Trade Board 
Section had exercised its powers; and 

3rd. That in order to accomplish this result without 
difference or divergence, even the personnel of the War 
Trade Board Section of the Department of State was trans¬ 
ferred to and made the personnel of the Dye and Control 
Section of the Treasury Department. 

We respectfully submit that if ever Congress endeavored 
to work out continuity—continuity of language, continuity 
of administration and continuity of ruling and definition— 
it did so in this case. 

As a part of this whole, it follows that all the rulings and 
definitions previously given by the War Trade Board Sec¬ 
tion, with respect to the general terms and classifications 
adopted by it, were within the purview and the meaning and 
intention of Congress, when it, under all the cimimstanoee 
surrounding the enactment of this Dye and Chemical Con¬ 
trol Act, adopted the identical language, general classifica¬ 
tions and terms of the War Trade Board Regulations 
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The plaintiff, in conclusion of this branch of the argu¬ 
ment, respectfully submits that the learned Justice of the 
Supreme Court erred in holding (Record, page 72), that 
Congress could not be held to have adopted the ruling and 
definition of the War Trade Board Section, that Fusel Oil is 
a Synthetic Organic Chemical, because that ruling and defi¬ 
nition had not been made for a sufficiently long period of 
time to be classed as “settled departmental construction.” 
From the tenor of the opinion it may be inferred that if 
this ruling or definition had fallen within that description 
it would have been held that it constituted a controlling guide 
to the construction of the meaning and intention of the Act 
in this respect. But, we submit, the whole subject is so new 
to our legislation and jurisprudence, the circumstances sur¬ 
rounding the passage of the Dpe and Chemical Control Act 
are so unique in our history, the Act itself is such a complete 
departure from all our previous experience, that no other 
conclusion can be reached than that Congress, in adopting 
the very language of the War Trade Board Regulations, in¬ 
tended that that language should be interpreted, defined and 
held to mean exactly what the War Trade Board Section 
had, at all events with respect to these certain substances, 
already held and declared it to mean. 

It follows that if the plaintiff is right on this point no 
question of construction or definition of Synthetic Organic 
Chemicals, at all events qua Butyl Alcohol, Acetone, Amyl 
Alcohol and Fusel Oil, arises. The question is settled, the Sec¬ 
retary of the Treasury and other defendants have no power 
to hold or declare otherwise, and an injunction should be 
granted as prayed in the bill of complaint. 

SECOND: Thai the decision of the Treasury Depart¬ 
ment as to what are and what are not Synthetic Organic Chem¬ 
icals, and in particular the decision that Fusel OH is not a 
Synthetic Organic Chemical , is open to review by the Courts. 


But if the plaintiff-appellant is wrong in its first conten¬ 
tion, the question then arises as to whether or not the Su¬ 
preme Court erred in holding that it lacked jurisdiction to 
review the decision of the Treasury Department complained 
of in this case. 

In the first place, it must be observed that while general 
terms and classifications are used to describe the dyes and 
chemicals whose importation is prohibited by the Dye and 
Chemical Control Act, the Secretary of the Treasury is given 
no express power to determine what commodities fall within 
those general classifications. The most that Act does is to 
give the Secretary power to “make rules and regulations nec¬ 
essary for the enforcement of this Act,” and even that pro¬ 
vision is not contained in Title V., Dye and Chemical Con¬ 
trol, but in Section 407 which is part of the Anti-Dumping 
portion of the whole bill. Nor, as we shall show later, does 
the power so granted, confer upon the Secretary any general 
discretionary power in the administration of the Act. 

On the contrary, Congress has prohibited, except under 
limited conditions, the importation of certain general classes 
of drugs and chemicals, and any drug or chemical which does 
in fact fall within those classifications is prohibited, what¬ 
ever view or opinion the Secretary may have concerning its 
nature. In other words, a certain property right, a right to 
be protected against foreign competition of a kind which Con¬ 
gress feared might be ruinous, is given to American manu¬ 
facturers of the prohibited chemicals and drugs, and if in 
point of fact the commodity, produced by the American 
manufacturer, falls within the classification or is a satisfac¬ 
tory and efficient substitute for such a commodity, then he is 
entitled to the protection of the embargo and control provided 
by the Act. 

That an injured party whose property rights have been 
invaded by the exercise of Executive power has a right to 
invoke the judicial power by way of mandamus or injunction, 


as may be appropriate, is a firmly settled principle of our 
jurisprudence: 

Merritt vs. Welsh, 104 U. S. 694; 26 L. Ed. 896; 

Morrill vs. Jones, 106 U. S. 466; 27 L. Ed. 267; 

Noble vs. Union River Logging Co., 147 U. S. 

165; 37 L. Ed. 123; 

Public Clearing House vs. Coyne, 194 U. S. 497; 

48 L. Ed. 1092, at 1101; 

U. S. vs. United Verde Copper Co., 196 U. S. 

207; 49 L. Ed. 449; 

I. C. C. vs. Northern Pac. R. R. Co., 216 U. S. 

538; 54 L. Ed. 608; 

U. S. vs. George, 228 U. S. 14; 57 L. Ed. 712; 

Waite vs. Macy, 246 U. S. 606; 62 L. Ed. 892. 

The last of these cases is most instructive. Congress, by 
the Act of March 2, 1897, prohibited the importation of im¬ 
pure tea and constituted a Tea Board, to be appointed from 
the General Appraisers by the Secretary of the Treasury. 
The Act directed that the Secretary of the Treasury, “upon 
the recommendation of said Board shall fix and establish uni¬ 
form standards of purity, quality and fitness for consump¬ 
tion of all kinds of tea imported,” etc. The Act also vested 
the Secretary (as does the Dye and Chemical Control Act) 
with “power to enforce the provisions of this Act by appro¬ 
priate regulations.” 

In pursuance of the provisions of this Act, a Tea Board 
was duly appointed and standards of purity, etc., of all teas 
adopted. Macy, Carter & Co., tea importers, proceeded to 
import tea, which, while of admitted excellence, did not con¬ 
form to the standards of the Tea Board. Importation was 
refused. A bill was filed against the Tea Board for an in¬ 
junction which was refused by the District Court (Judge 
Hough). 


Macy vs. Browne, 215 Fed. 456. 
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On ape&l to the Circuit Court of Appeals for the Second 
Circuit, the Court (by Judge Laoombe) reversed the ruling 
of the District Court on the following ground: 

“If the Government officers have no authority to re¬ 
ject teas, superior to the standard in all the require¬ 
ments specified by law, such rejection would he an in¬ 
vasion of the rights of complainants who, relying on the 
Statute, have brought to this Country teas which the 
statute advised them they could enter. This is no aca¬ 
demic construction of a statute in advance of its applica¬ 
tion; we are dealing with a concrete case; * * *. Time 
will be saved and loss reduced by now enjoining a threatr 
ened injury, if the action which is threatened is with¬ 
out the law.” (Italics ours.) 

Macy vs. Browne, 224 Fed. 359, at 362. 

The case then went to the Supreme Court and is reported 
under the title of Waite vs. Macy (supra). Mr. Justice 
Holmes wrote the opinion affirming the Circuit Court of 
Appeals, from which we quote: 

Page 608: 

<r No doubt it is true that this Court cannot displace 
the judgment of the board in any matter within its juris¬ 
diction, but it is equally true that the board cannot en¬ 
large the powers given to it by statute and cover a usur¬ 
pation by calling it a decision on purity, quality or fit¬ 
ness for consumption.” 

Page 610: 

“The Secretary and the board must keep within the 
statute which goes to their jurisdiction, and we see no 
reason why the restriction should not be enforced by in¬ 
junction. * * * We are satisfied that no other remedy, 
if there is any other, uriU secure the plaintiff's rights 
(Italics ours.) 
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In that case, the Supreme Court and the Circuit Court of 
Appeals held that Macy, Carter & Co. had a right to import 
their particular shipment of tea, if it was pure and fit for 
consumption. That was a question of fact which the Court 
undertook to pass upon and determine, and inasmuch as the 
fact was found to be true, as alleged in the bill of complaint, 
the injunction followed as a matter of right. 

And this too, notwithstanding that the Secretary of the 
Treasury was not only given power, but was required, by the 
Act of Congress to adopt standards of purity, quality and 
fitness for consumption, to which all teas must conform, as 
well a9 the power generally to adopt rules and regulations 
for the enforcement of the Act, as in the pending case. There 
is no suggestion in any of the opinions that the standards 
were adopted in any unfair, capricious or arbitrary manner. 
The only contention was that the particular tea was in point 
of fact pure and fit for consumption, and that such being the 
case to deny it the right of entry was to cause the plaintiffs 
a financial loss and hence to invade their property rights. 

So here, if Fusel Oil is in point of fact, whatever may be 
the opinion of the Treasury Department, a Synthetic Organic 
Chemical, the plaintiff has a right under the Dye and Chem¬ 
ical Control Act to have it excluded from entry, except under 
the conditions set forth in the Act, and that right amounts 
to a right of property to the extent that its entry will cause 
the plaintiff a loss of profits (as in Waite vs. Macy). 

The other decisions cited above are to the same effect, and 
in some of them the Court seems to have gone much further 
than in Waite vs. Macy in controlling or reviewing the exer¬ 
cise of an alleged discretionary power by Executive officials 
and boards. 

For instance, the decision in U. S. vs. United Verde Cop¬ 
per Co. ( supra ), where the Supreme Court held that the 
Copper Company had a right under the proper construction 
of an Act of Congress to use the timber on certain public 



lands for smelting purposes; that certain regulations issued 
by the Secretary of the Interior denying this right were void; 
and that the action of the Secretary was subject to review by 
the Courts because the Copper Company had a right arising 
under the Act which the Secretary could not violate. Mr. 
Justice McKenna, speaking for the Court, said: 

(pg. 215) “If Rule 7 is valid, the Secretary of the In¬ 
terior has power to abridge or enlarge the statute at 
will. If he can define one term, he can another. If he 
can abridge, he can enlarge. Such power is not regula¬ 
tion; it is legislation. The power of legislation was 
certainly not intended to be conferred upon the Secre¬ 
tary * * * There is, undoubtedly, ambiguity in the 
words expressing that power, but the ambiguity should 
not be resolved to take any from the industries desig¬ 
nated by Congress the license given to them, or invest 
the Secretary of the Interior with power of legislation.” 

Thus the Supreme Court held in that case that it could and 
would protect the vested right of the Copper Company against 
an erroneous decision of the Secretary of the Interior, as here 
we are seeking to have the Court inquire whether the Secre¬ 
tary of the Treasury has violated the right of this plaintiff, 
and, if so, protect it by injunction as prayed. 

Again, in the case of Interstate Commerce Commission vs. 
Northern Pacific R. R. Co. (supra), the Comission was given 
power to establish through rates and through routes in cases 
where “no reasonable or satisfactory through route exists.” 
The Comission determined that in this particular instance no 
such route existed, whereas the Supreme Court, as well as 
the Circuit Court, held that the Courts had power to review 
the decision of the Commission, notwithstanding the appar¬ 
ent broad discretion conferred by the Act of Congress. It 
would cerainly seem that the words “reasonable” and “satis¬ 
factory” are such as to vest a discretionary power in the Com- 
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iasion alone, and yet the Court, because the right of the Rail¬ 
road Company was violated, overruled the Commission and 
set its finding aside. 

The plaintiff-appellant appreciates fully that the Courts 
will not interfere by mandamus or injunction with the Execu¬ 
tive officials of the Government in the performance of those 
duties involving the exercise of discretion, and that all such 
officials have daily to reach conclusions and to make decisions, 
the constant review of which by the Courts would work chaos 
in the administrative departments. Such were the cases re¬ 
ferred to in the opinion of the lower Court (Record, page 
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Ness vs. Fisher (223 U. S. 683) turned expressly upon the 
fact that the plaintiff sought to control the action of the 
Secretary of the Interior in a matter “involving the exercise 
of judgment and discretion” (see first line, page 692). 

U. S. vs. Lane (250 U. S. 549) states, at pages 553-4: 

“Undoubtedly, there may be cases in which rights had 


actually accrued and nothing remained to the Secretary 
but their recognition, * * * but the present case lacks 
their essential condition.” And again at page 555: “In 
U. S. vs. Hitchcock, it was said that Congress has con¬ 
stituted the Land Department the administrator of the 
public lands and for the discharge of this dvJby invested 
it with judicial functions which are not subject to re¬ 
view by injunction or mandamus (Italics ours.) 


Leaving aside the question as to whether the Supreme 
Court has not put all Land Office cases practically in a class 
by themselves, by holding that Office invested with judicial 
functions, the instant case, we respectfully submit, falls clear¬ 
ly within the line of decisions which find their last expres¬ 
sion in Waite vs. Macy, and in which the Courts have uni¬ 
formly held that departmental decisions on questions of pure 
fact and on questions of right are reviewable by the Courts 


and will be controlled by injunction or mandamus, whenever 
rights are invadid or injustice has been done. 

It is especially worthy of note that the original form of 
Senator Knox’s Proviso did vest in the Secretary of the 
Treasury the power to determine what substances are and 
what are not within the general descriptions and classifica¬ 
tions therein mentioned—“the power to fill up the details by 
administrative rules and regulations,” as the Senator’s memo¬ 
randum stated (Record, page 83). The Proviso, as origi¬ 
nally submitted, contained these words: 

“And the Secretary of the Treasury may make all rules 
and regulations necessary and proper for the accomplish¬ 
ment of the purposes of this proviso” (Italic ours.) 


But Congress denied the Secretary that power; it kept 
within its own hands the definition of the commodities whose 
importation was prohibited; and it stripped the Secretary of 
power to do more than issue licenses, under the limited con¬ 
ditions of the Act, for the importation of those substances 
which in point of fact fell within the definitions and classifi¬ 
cations prescribed by the Act. 

We respectfully submit, therefore, that the Supreme Court 
erred in discharging the rule to show cause and dismissing 
the bill on the ground that it lacked jurisdiction to review 
the decision of the Secretary of the Treasury, even if it be 
held that under all the antecedent circumstances it was within 
the power of the Treasury Department to reverse the ruling 
of the War Trade Board Section that Fusel Oil is a Synthetic 
Organic Chemical. 
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THIRD. The controversy as to whether Fusel Oil is a 
Synthetic Organic Chemical and the propriety of granting an 
injunction pendente lite while that controversy is being de¬ 
cided, 
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That there is a question concerning the nature of Fusel 
Oil necessarily follows from the averments of the bill 
of complaint It is not contended in this case that the 
Treasury Department has acted in a capricious or arbitrary 
manner. But the mere fact that the War Trade Board Sec¬ 
tion was advised by “what are considered competent authori¬ 
ties to the effect that Butanol or Butyl Alcohol, Acetone, 
Amyl Alcohol and Fusel Oil should be regarded as synthetic 
organic chemicals,” as stated in the letter of May 23, 1921, 
from Dickson to Ashworth (Record, pages 30-31), is of itself 
enough, without more and without referring to the other aver¬ 
ments of the bill, to show that there is sound ground for 
holding it to be such. 

It is true that with the answer there are submitted as ex¬ 
hibits copies of letters from various chemists who state in re¬ 
ply to the question, in the form submitted, that Fusel Oil is 
not to be considered a Synthetic Organic Chemical, and it is 
suggested in at least one of the letters that, chemically speak¬ 
ing, the question was not propounded in a form that was en¬ 
tirely fair to those who contend that Fusel Oil is a Synthetic 
Organic Chemical (see letter of James F. Norris, Record, 
page 43, especially foot of that page and page 44). 

The plaintiff might have filed with its bill of complaint 
the ex parte statements of various chemists to the effect that 
Fusel Oil is a Synthetic Organic Chemical in the true mean¬ 
ing and definition of those words; but it conceives that such 
statements or even affidavits to the same effect could not have 
any greater effect than the conclusion which necessarily fol¬ 
lows from the record of the action of the War Trade Board 
Section and of the Dye and Chemical Control Section, name- 


ly, that in the opinion of these officials there is a doubt, 
which they first, after receiving “advice from what are con¬ 
sidered competent authorities,” resolved in one way, and 
then on the advice of other authorities later resolved to the 
contrary. We cannot conceive that this Court will undertake 
to pass final judgment on the subject on the ex parte state¬ 
ments, not even sworn to, of witnesses none of whom have 
been subjected to cross-examination, when those statements 
are controverted by the sworn statements of the bill of com¬ 
plaint and the public record of the action of the War Trade 
Board Section, referred to. 

We submit that the case is eminently one for the issuance 
of an injunction pendente lite. The whole object of Courts 
of Equity in granting such injunctions is to preserve the 
rights and status of the parties during the litigation, and 
until the Court can determine for itself the rights of the 
controversy, after hearing the evidence. It is apparent in 
this case that the plaintiff-appellant will suffer injury, 
which is truly irreparable, and damage, which is practically 
impossible of definite ascertainment, if, as it contends, Fusel 
Oil is a Synthetic Organical Chemical, and its free importa¬ 
tion is permitted by the Treasury Department 
High on Injunctions (4th Ed.) states: 

“Section 4. ‘The sole object of an interlocutory in¬ 
junction is to preserve the subject in controversy in its 
then condition, and, without determining any question 
of right, merely to prevent the further perpetration of 
wrong or the doing of any act whereby the right in 
controversy may be materially injured or endangered.’ 

“Section 5. ‘It is to be constantlv borne in mind 

t/ 

that in granting relief by interlocutory injunction 
courts of equity in no manner anticipate the ultimate 
determination of the questions of right involved. They 
merely recognize that a sufficient case has been made 
out to warrant the preservation of the property or 
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rights in issue in statu quo until a hearing upon the 
merits, without expressing, and indeed without having 
the means of forming a final opinion as to such rights, 
and in order to sustain an injunction for the protection 
of property pendente lite, it is not necessary to decide 
in favor of the plaintiff upon the merits, nor is it neces¬ 
sary that he should present such a case as will certainly 
entitle to a decree upon the final hearing, since he may 
be entitled to an interlocutory injunction, although his 
right to the relief prayed may ultimately fail.* ” 

This fundamental principle is that upon which this Court 
acts in proper cases, as stated in U. S. Electric Co. vs. Met¬ 
ropolitan Club, 6 App. D. C. 536, where it is said at page 
544: 

“The order appealed from is merely an interlocutory 
order, a conservative measure, intended to preserve ex¬ 
isting conditions and to save all rights until the merits 
of the controvery can be definitely ascertained by such 
proofs as the parties may be able to adduce. It is not 
an adjudication of rights in any proper sense of the 
term, and while, of course, under such circumstances 
an injunction must be in the line of the relief prayed 
for by a complainant and based upon a prima facie 
claim of right made out by the complainant, yet it does 
not follow that the final adjudication will be in accord¬ 
ance with the interlocutory order.” 

Therefore, if the plaintiff-appellant has made out a prima 
fade case on its bill and the supporting exhibits and docu¬ 
ments, on either of the two propositions for which it con¬ 
tends, (a) that Congress under all the circumstances will be 
held to have adopted the language of the War Trade Board 
Regulations with the intent that the class of chemicals de¬ 
scribed as Synthetic Organic Chemicals should include Fusel 



Oil, or (b) that Fusel Oil is in fact a Synthetic Organic Chem¬ 
ical, and that the War Trade Board Section was right in 
holding it to be such, and that the Treasury Department is 
wrong in holding that it is not, even though there be a genu¬ 
ine controversy concerning either or both of those theories, 
then under the circumstances, we submit, the Supreme Court 
erred in discharging the rule and refusing to grant an in¬ 
junction pendente lite, as prayed in the bill. 

For, as the Record shows, the plaintiff may be gravely 
damaged, as may all other American chemical industries, 
if German dyes and chemicals flood the American market 
Already large quantities of Fusel Oil have been shipped 
or contracted to be shipped from Europe, and more 
may be expected (see affidavit of T. F. Carty, Record, page 
70). If the plaintiff is entitled to the protection of the Dye 
and Chemical Control, provided by the Act, and if the Court 
has jurisdiction to review the decision of the Treasury De¬ 
partment, we submit that the Supreme Court erred in vacat¬ 
ing the rule to show cause. The cause should be remanded 
with instructions to issue forthwith an injunction pendente 
lite, as prayed in the bill, and for further proceedings on the 
merits. 

FOURTH: The suggestion in the memorandum opinion 
of the Supreme Court that the plaintiff cannot maintain its hill 
because it is not a producer of Fusel Oil (Record, pages 71- 
72). 

This point was not made by the District Attorney and was 
not finally ruled by the Court. We submit that an examina¬ 
tion of the Act will show that it is without merit. 

The Act reads: 

“Sec. 501 (a). That on and after the day following 
the enactment of this Act * * * no synthetic organic 
drugs or synthetic organic chemicals shall be admitted 
to entry or delivered from customs custody * * * unless 
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the Secretary determines that such article or a satisfac¬ 
tory substitute therefor is not obtainable * * (Italics 
ours.) 

Thus it is apparent that Congress had in contemplation 
that American chemical manufacturers may have perfected 
the manufacture of substances which, while themselves not 
the same as the foreign goods that might be imported, are 
none the less “satisfactory substitutes therefor,” and it under¬ 
took to prevent foreign competition with American chemical 
products when those products were, in the judgment of the 
Secretary of the Treasury, “satisfactory substitutes” for, 
though not identical with, the foreign chemicals. 

Such being the obvious purpose of the Act, it is difficult to 
conceive how an American manufacturer, who is producing 
a “satisfactory substitute” for a foreign chemical, could ob¬ 
tain the protection intended by the Act, if it be held that he 
i9 not entitled to such protection, because he is not engaged 
in the manufacture of the substance for which his product is 
a substitute. We respectfully submit that the suggestion is 
not tenabla 

For all which reasons the plaintiff-appellant respectfully 
submits that the decree of the Supreme Court should be re¬ 
versed and the cause remanded, with direction to grant the 
prayer for the issuance of an injunction pendente lite and 
for further proceedings on the merits. 

E. P. KEECH, JR, 

B. H. WARNER, JR, 

Counsel for Commercial Solvents Cor¬ 
poration, Appellant. 
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In the Court of Appeals of the District of 

Columbia. 


October Term, 1921. 


Commercial Solvents Corporation, 

appellant, 


v. 


} No. 3738. 


Andrew W. Mellon, Secretary of 
the Treasury, et al., appellees. 


BRIEF FOR APPELLEES. 

STATEMENT OF CASE. 

The appellant (plaintiff below) filed a bill of 
complaint in the Supreme Court of the District of 
Columbia, alleging that it owns and operates large 
plants at Terre Haute, Indiana, for the manufacture 
of butyl alcohol (butanol) and other chemical sub¬ 
stances; that butyl alcohol, or butanol, is a satisfac¬ 
tory substitute for oil; that both these sub¬ 
stances are used for the same general purposes in 
various chemical industries and are in direct and 
immediate competition with each other (R. p. 9); 
that by the provisions of the act of Congress approved 
October 16, 1917, known as the u Trading with the 
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enemy act,” the President created a certain execu¬ 
tive board known as the War Trade Board; that 
subsequent to the termination of hostilities the said 
War Trade Board became a section of the Depart¬ 
ment of State known as the War Trade Board Section; 
that said War Trade Board Section, as early as Au¬ 
gust 15, 1919 (R. pp. 2, 3, 4), held in certain of its 
regulations that special import licenses were required 
for synthetic organic chemicals, and held that 
amongst those synthetic organic chemicals were 
acetone, butyl alcohol (butanol), amyl alcohol, and 
fusel oil (R. p. 4); that on May 23, 1921, the appellee 
Dickson, then Acting Chief of the War Trade Section 
of the Department of State, notified the appellee 
Ashworth, Chief Customs Division of the Treasury 
Depaitment, that the War Trade Board Section of 
the Department of State had received advice from 
competent authorities that certain chemicals, in¬ 
cluding fusel oil, should be regarded as synthetic 
organic chemicals, and that no importations thereof 
would be allowed except under individual license, 
as issued by the War Trade Board Section (R. pp. 4, 
30, 31); that under the dye and chemical control 
act (sec. 501-a, Title V, of the emergency tariff act, 
approved May 27, 1921) the functions remaining to 
the War Trade Board Section were transferred to 
and l>ecame a section of the Treasury Department 
known as the Dye and Chemical Control Section 
(R. pp. 4, 5); that Hon. Edward Clifford, Assistant 
Secretary of the Treasury, with the approval of the 
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Secretary of the Treasury, issued under date of 
September 30, 1921, instructions to collectors of 
ports and other officials of the Treasury Department 
that, for the purpose of administering the dye and 
chemical control act, fusel oil should not be considered 
to be a synthetic organic chemical within the meaning 
of said act, and that permits from the department 
would not l>e required to allow the release of this 
commodity from customs custody (R. pp. 7 and 34). 

The bill further alleges that fusel oil is a synthetic 
organic chemical, and as such should be placed by 
the Secretary of the Treasury, and the other appellees 
herein, under the special license requirements as to 
synthetic organic chemicals as provided for by said 
act, and prays that the appellees be perpetually 
enjoined from permitting the release from customs 
custody or the importation into the United States of 
America of “ fusel oil or any other synthetic organic 
chemical, except subject to and in pursuance of an 
individual license in each special case, granted and 
issued in accordance with the terms and provisions 
of the dye arid chemical control act, approved May 
27, 1921.” A rule to show cause was issued on said 
bill. (R. p. 35.) 

The appellees, in their answer to the bill of com¬ 
plaint and the rule to show cause issued thereon, 
admitted that butyl alcohol, or butanol, is used by 
certain former users of fusel oil as a substitute for 
the latter, but denied that butyl alcohol is now 
being used by practically all the former users of 
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fusel oil as a satisfactory and efficient substitute 
therefor (R. p. 39); they admitted that the appellee 
Dickson, in his former capacity as Acting Chief of 
the War Trade Board Section of the Department of 
State, which administered the import regulations of 
the trading with the enemy act, did notify the appellee 
Ashworth, Chief, Division of Customs, Treasury 
Department, by letter dated May 23, 1921, that for 
the purpose of administering the then control, under 
the trading with the enemy act, fusel oil might be 
considered to be a synthetic organic chemical and 
thus as such subject to restrictions as to import then 
in effect (R. pp. 39, 37); but they denied that the 
said War Trade Board Section had previous to May 
23, 1921, held that fusel oil was a synthetic organic 
chemical, and averred that the question as to whether 
fusel oil was or was not a synthetic organic chemical 
did not arise in the War Trade Board Section of the 
Department of State until the latter part of May, 
1921 (R. p. 39). 

They also denied that the functions remaining to 

the War Trade Board Section of the Department of 

0 

State were transferred to the Treasury Department 
under the terms of the dye and chemical control act, 
and averred that the functions of the said War 
Trade Board Section ceased and determined upon 
the day following the approval of said act, and only the 
personnel and books, records, and unexpended funds 
of said War Trade Board Section were transferred by 
said act to the Treasury Department. (R. pp. 37,38.) 
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They further averred that under the provisions of 
the said dye and chemical control act the Secretary 
of the Treasury was required to determine, or cause to 
be determined, as a fact, whether or not fusel oil was 
a synthetic organic chemical; that he proceeded to 
investigate the question thoroughly, and concluded, 
after exhaustive inquiry (R. pp. 42-70), that fusel 
oil w\as not in fact a synthetic organic chemical and 
that it was not a commodity prohibited import by 
section 501-a, Title V, of the said act approved 
May 27, 1921, and that he therefore had no power 
under the law to require special import license for its 
release from customs duty; that on September 30,1921, 
he caused to be issued an instruction to collectors of 
the ports and other Treasury officials to that effect. 
(R. pp. 36, 39, 40, 42, 69.) 

Thereafter the court filed a memorandum opinion 
(R. pp. 70-74), stating that in the court’s opinion 
the decision of the Secretary of the Treasury upon 
the question as to whether fusel oil is or is not a 
synthetic organic chemical is not subject to review 
by the courts, and accordingly denied the applica¬ 
tion for preliminary injunction. Thereafter the 
plaintiff submitted the case for final decree on its 
bill of complaint, and the court dismissed the bill, at 
the cost of the plaintiff. From said decree the 
plaintiff noted an appeal to this honorable court, 
which was allowed. (R. pp. 8-44.) 
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THE LAW. 

[Public No. 10—67th Congress.] 

(H. R. 2436.] 

An Act Imposing temporary duties upon certain agricultural 
products to meet present emergencies, and to provide revenue; 
to regulate commerce with foreign countries; to prevent dump¬ 
ing of foreign merchandise on the markets of the United States; 
to regulate the value of foreign money; and for other purposes. 

Be it enacted by the Senate and House of 
Representatives of the United States of America 
in Congress assembled , * * * 

Sec. 407. That the Secretary shall make 
rules and regulations necessary for the en¬ 
forcement of this Act. 

Title V.— Dyes and Chemicals. 

Sec. 501. (a) That on and after the day fol¬ 
lowing the enactment of this Act, for the period 
of three months, no sodium nitrite, no dyes or 
dyestuffs, including crudes and intermediates, 
no product or products derived directly or indi¬ 
rectly from coal tar (including crudes, interme¬ 
diates, finished or partly finished products, and 
mixtures and compounds of such coal-tar prod¬ 
ucts), and no synthetic organic drugs or syn¬ 
thetic organic chemicals, shall be admitted to 
entry or delivered from customs custody in 
the United States or in any of its possessions 
unless the Secretary determines that such 
article or a satisfactory substitute therefor is 
not obtainable in the United States or in any 
of its possessions in sufficient quantities and 
on reasonable terms as to quality, price and 
delivery, and that such article in the quantity 
to be admitted is required for consumption 
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by an actual consumer in the United States or 
in any of its possessions within six months 
after receipt of the merchandise. 

(b) Upon the day following the enactment 
of this Act the War Trade Board Section of 
the Department of State shall cease to exist; 
all clerks and employees of such War Trade 
Board Section shall be transferred to and be¬ 
come clerks and employees of the Treasury 
Department and all books, documents, and 
other records relating to such dye and chemi¬ 
cal import control of such War Trade Board 
Section shall become books, documents and 
records of the Treasury Department. All in¬ 
dividual licenses issued by such War Trade 
Board Section prior to the enactment of this 
Act shall remain in effect during the period of 
their validity, and the importations under 
such licenses shall be permitted. All unex¬ 
pended funds and appropriations for the use 
and maintenance of such War Trade Board 
Section shall become funds and appropriations 
available to be expended by the Secretary in 
the exercise of the power and authority con¬ 
ferred upon him by this section. 

Sec. 502. That this title may be cited as 
the “Dye and Chemical Control Act, 1921.” 
Approved, May 27, 1921. 

ARGUMENT. 

The First Assignment of Error. 

In enacting the dye and chemical import control 
provisions of the emergency tariff act approved May 
27, 1921, Congress did not, as stated in the brief for 
appellant, intend “ to perpetuate the die and chemical 
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control precisely as it had been administered by the 
War Trade Board Section” of the Department of 
State. 

The differences between the two species of control 
are manifest. The control that is being exercised by 
the Secretary of the Treasury under the provisions of 
the current act (that of May 27, 1921) is very much 
less extensive in scope than that which was exercised 
by the Department of State through its War Trade 
Board Section and differs radically in character. 
This will appear from a comparison of the provisions 
under which the latter control was exercised with the 
current provision. The control that was exercised by 
the Department of State through its War Trade Board 
Section was exercised by virtue of certain sections of 
the trading with the enemy act of October 6, 1917, a 
war measure (40 Stats. 422), section 11 of which 
reads as follows: 

W henever during the present war the Presi¬ 
dent shall find that the public safety so re¬ 
quires and shall make proclamation thereof, 
it shall be unlawful to import into the United 
States from any country named in such procla¬ 
mation any article or articles mentioned in 
such proclamation, except at such time or 
times, and under such regulations or orders, 
and subject to such limitations and exceptions 
as the President shall prescribe, provided, 
however, that no preference shall be given to 
the ports of one State over those of another. 

'• V 

And in section 5-a it is provided that “the Presi¬ 
dent may exercise any power or authority conferred 
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by this act through such officer or officers as he shall 
direct.” 

By the Executive order of October 12, 1917, quoted 
in the record (pp. 12 et seq.) the President created 
the War Trade Board and vested in that board 
“ the power ana authority to issue, upon such terms 
and conditions as are not inconsistent with law, or to 
withhold or refuse, licenses for the importation of all 
articles the importation of which may be restricted 
by any proclamation hereafter issued by me under 
section 11 of the trading with the enemy act, * * * 
to take all such measures as may be necessary or 
expedient to administer the powers hereby conferred, ” 

* * * and “ to make such rules and regulations, 
not inconsistent with law, as may be necessary and 
proper for the exercise of the powers conferred upon 
said board.” 

On the 14th of February, 1918, the President in 
effect proclaimed (41 Stats.) that no commodities of 
any sort might be imported into the United States, 
except from United States possessions, without 
license of the War Trade Board, and in May and 
June, 1919, after the armistice, issued certain further 
Executive orders by virtue of which, on the 1st of 
July, 1919, the power to administer the control of 
importations into the United States that had been 
conferred on the War Trade Board by the previous 
order of October 12, 1917, was transferred to the 
Department of State and was thereafter exercised 
by that department through its War Trade Board 
Section until May 28, 1921, when the emergency tariff 

77963—21-2 
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act of which the current control provision is a part 
became effective. (R. pp. 65 et seq.) 

From the above it will be seen that the power 
conferred on the War Trade Board, and afterwards 
on the Department of State, by virtue of the pro¬ 
visions of section 11 of the trading with the enemy 
act was discretionary in the broadest sense of the 
word, as broadly discretionary as it would be possi¬ 
ble to make such a power. Licenses for importations 
of any commodity from any country (except United 
States possessions, for importations from which no 
licenses were required) might be granted, withheld, 
or refused for any reason that might seem sufficient. 
The only limitations were that the terms and condi¬ 
tions under which the licenses were granted, with¬ 
held, or refused must be in accordance with law and 
no preference was to be given to the ports of one 
State over those of another. 

The control provided for in the current act, on the 
other hand, is confined to a few specified classes of 
commodities. The power or discretion that that 
act confers on the Secretary of the Treasury with 
respect to determinations as to the importability of 
commodities embraced in the classes defined is lim¬ 
ited to determinations on certain grounds. Im¬ 
portations of all commodities within the classifica¬ 
tions are expressly prohibited unless the Secretary 
of the Treasury in the particular case shall deter¬ 
mine one or more of certain conditions to exist in 
connection therewith. That is to say, the com¬ 
modity must be for consumption by an actual con- 
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Sumer in this country or a United States possession 
within six months after receipt, and, in addition, 
the Secretary must determine that neither'a com¬ 
modity of the same type nor a satisfactory substi¬ 
tute is obtainable here or in a United States posses¬ 
sion at the time, or, if obtainable from such sources, 
that it is unobtainable in sufficient quantities at 
the time desired, or that, at the time desired, it is 
unobtainable from such sources on reasonable terms 
as to quality, price, or delivery. In any other 
event its importation is prohibited by the act itself, 
not merely by a regulation issued by the head of 
the executive department charged with the adminis¬ 
tration of it, as was the practice under the species 
of control that was formerly in effect. To that ex¬ 
tent the current provision constitutes an embargo. 
The Trading with the Enemy Act did not consti¬ 
tute an embargo. That act simply subjected such 
importations to control as the President might from 
time to time by proclamation declare to be subject 
to such control. 

It is true that, as stated in the brief for appellant, 
Congress in framing the current act specified practi¬ 
cally the same classes of commodities and prescribed 
conditions as to their importsbility that are substan¬ 
tially the same as those stated, not in the trading 
with the enemy act, but in the War Trade Board 
regulations referred to by counsel. (R. pp. 26, 27.) 
But this presents only another point of difference^ 
not of similarity. 
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The War Trade Board regulation referred to, in 
announcing that applications for license to import 
commodities in certain of those classes would not be 
considered unless the intending consumer should 
file a statement showing them to be required for 
consumption in his own manufacturing establish¬ 
ment within six months after receipt; that neither a 
commodity similar to that which was sought to be 
imported nor a satisfactory substitute therefor was 
obtainable from domestic sources, or, if obtainable 
from such sources, that the quality had been found 
by actual test not to be satisfactory for the intending 
consumers' particular manufacturing purposes, or 
else that at the time desired such goods or a satis¬ 
factory substitute were not obtainable from domestic 
sources in sufficient quantity or on reasonable terms 
as to price or delivery, etc., related only to goods 
sought to be imported from Germany or Austria, if 
of enemy origin, and goods sought to be imported 
from other countries when of enemy production or 
manufacture. Since the power was being exercised 
by virtue of the provisions of the trading with the 
enemy act, the restrictions referred to were imposed 
on goods only of enemy production or manufacture. 

The current act is not a measure that is confined 
in this respect to mere trade with our former enemies. 
Its purpose is a more extensive and effective protec¬ 
tion of the domestic dye and chemical manufacturing 
industries—of course, however, within the limits, as 
to the industries to be protected, that are indicated 
by the classifications prescribed. It relates to goods 
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sought to be imported from all sources (except United 
States possessions), no matter where the goods may 
be produced or manufactured, if only they are within 
the classes defined. 

Besides, as already mentioned, the War Trade 
Board regulations, so called, that were issued by the 
Department of State through its War Trade Board 
Section under the power conferred by the Executive 
orders and proclamation above described, and which 
in turn had been conferred on the President by sec¬ 
tion 11 of the trading with the enemy act, were not 
regulations that were prescribed by Congress itself. 
As regulations issued by the Department of State 
under the broad power conferred as above stated, 
they might be amended or withdrawn altogether at 
any time in the discretion of the Department of State 
or by order of the President. The present conditions 
governing the importability of such commodities are 
conditions that were imposed by Congress itself. The 
Secretary of the Treasury, who is now charged with 
the administration of the control, is without authority 
to withdraw or amend them in the slightest degree. 

It is thus evident that it was not the intention of 
Congress, as is contended by counsel for appellant, 
that this dye and chemical import control was to be 
perpetuated “ precisely as it had been administered 
by the War Trade Board Section” of the Depart¬ 
ment of State, and that its purpose was “to protect 
the new American chemical industries from German 
competition” (Brief for Appellant, p. 19), at least 
not alone from German competition. For even in 
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this minor respect counsel for appellant are in error. 
Its purpose, as is clear from its provisions, was to 
protect the new American chemical manufacturing 
industries from all foreign competition, at all events 
during the period provided for by the act and the 
further provision of August 24th extending it for 
three months; and it may be noted here that by an 
act approved November 16, 1921, the control has 
been further extended ‘‘ until otherwise provided by 
law,” that is to say, indefinitely; and, since it is thus 
evident that it was not the intention of Congress to 
perpetuate the former control precisely as it form¬ 
erly existed, it results, of course, that so far as that 
contention serves as a basis of argument for the ap¬ 
pellant, it fails of its purpose. 

Furthermore, at the time of the last extension of 
said act, to wit, November 16, 1921, Congress was 
cognizant of the ruling made by the Secretary of the 
Treasury to the effect that fusel oil was not a syn¬ 
thetic organic chemical, and it is most significant 
that Congress did not then see fit to differ with him 
and amend the act. 

As a corollary of their proposition that such was 
the intention of Congress, counsel for appellant con¬ 
tend, however, that the object having been to give 
the Treasury Department the power to make the 
same prohibitions that had been made by the Depart¬ 
ment of State through its War Trade Board Section, 
it must have been the intention that the prohibitions 
that had already been established by the Department 
of State through its War Trade Board Section should 
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be continued in effect by the Treasury Department. 
(Brief for appellant, pp. 19 et seq.) 

“If the Treasury Department could reopen and 
reconsider the status of fusel oil as a synthetic 
organic chemical, it could reopen the decision of the 
War Trade Board with respect to any and all sub¬ 
stances, and, in view of the very general language of 
the dye and chemical control act, adopt an entirely 
new set of definitions and classifications,” counsel 
for appellant say in their brief, “ thereby setting at 
naught the obvious purpose of Congress in adopting 
the very words of the War Trade Board regulations 
and in carrying into effect Senator Knox's proposal 
to give ‘the Treasury Department the power to make 
the same prohibitions as have been made by the War 
Trade Board Section.'” 

It is respectfully submitted that the reasoning on 
which this is based is palpably unsound. It is sub¬ 
mitted further that, under the uniform decisions of 
the Supreme Court of the United States in this regard, 
a statement made by Senator Knox at a committee 
hearing when the measure was being proposed by 
him and before its enactment, can not be regarded 
as evidence of the purpose of Congress in enacting 
it, particularly when it is considered that as counsel 
themselves admit (Brief, pp. 9, 10), it was not 
enacted in the form in which Senator Knox pro- 
proposed it. 

United States v. Union Pac. Ry. Co., 91 
U. S. 72, 79. 

Aldridge v. Williams, 3 How. 9, 24. 

Collector v. Richards , 23 Wall. 246, ^25S. 
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Blake v. National Banks , 23 Wall. 307, 317. 

Jennison v. Kirk , 98 U. S. 453, 459. 

District of Columl)ia v. Washington Market 
Co ., 108 U. S. 243, 254. 

Gilmer v. Stone , 120 U. S. 586, 590. 

Holy Trinity Church v. United States, 143 
U. S. 457, 464. 

United States v. Freight Association , 166 
U. S. 290, 318. 

Dunlap v. United States , 173 U. S. 605, 705. 

Knouiton v. Moore, 178 U. S. 41, 72. 

Binns v. United States , 194 U. S. 486, 495. 

Downs v. Bidwell , 182 U. S. 244, 254. 

It is respectfully submitted also, in this connection, 
that, whatever Senator Knox individually may have 
intended when advocating before the committee the 
measure that had been proposed, the act, as passed 
and approved, gave neither the Treasury Department 
nor the Secretary of the Treasury any power what¬ 
ever to make prohibitions. It makes its own prohi¬ 
bitions. The only power it confers is that which it 
confers on the Secretary of the Treasury, namely, a 
power of determination, under such regulations as to 
procedure as he may prescribe, as to whether com¬ 
modities sought to be imported are or are not within 
the classifications specified and as to whether or not 
certain specified conditions exist at the time impor¬ 
tation is sought in any particular case that would 
entitle the applicant to import the commodity de¬ 
sired. 

And, aside from all this, it is not true that the 
War Trade Board Section of the Department of 



State ever held, except for the purposes of the species 
of control that was then in effect, that fusel oil is a 
synthetic organic chemical. This will be clear when 
the facts are understood. The control that was being 
exercised by the Department of State through its 
War Trade Board Section was a control by license. 
These licenses were of two kinds. The President by 
his proclamation of February 14, 1918, had in effect 
required license of one sort or the other for importa¬ 
tions of all commodities from all countries except 
United States possessions. The two kinds of license 
issued by the Department of State through its War 
Trade Board Section at the time were general and 
specific. A general license was issued to cover im¬ 
portations of all commodities the restrictions on im¬ 
portations of which had been relaxed. As explained 
in War Trade Board Regulation No. 848 (R. p. 24): 

The War Trade Board Section of the Depart¬ 
ment of State announces that general import 
license PBF 37 (see W. T. B. R. 825, issued 
August 15, 1919, as amended by W. T. B. R. 
846, issued July 16,1920) has been corrected to 
include importations of sodium nitrite among 
the materials, products, and commodities im¬ 
portations of which are excepted from its 
provisions. As so corrected, the general im¬ 
port license referred to now permits importa¬ 
tions into the United States and its territorial 
possessions of all commodities, products, and 
materials from all countries without specific 
individual license being required for each or 
any such importation, except importations of 

77963—21-3 
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the materials, products, and commodities listed 
or described below, from any country from 
which importation into the United States or 
its territorial possessions without license is 
prohibited by presidential proclamation No. 
1429, of February 14, 1918. [Here followed 
the classifications substantially as embodied in 
the current act.] 

Such was the general license. The other form, the 
specific individual license, was the kind that was re¬ 
quired to cover each particular importation of the 
commodities that were excepted from the operation 
of the general license. As stated in the regulation 
last above quoted from, “ for each such importation,” 
that is, for each importation of an excepted commod¬ 
ity, “for consumption in the United States or its 
territorial possessions, * * * a specific individ¬ 
ual import license is required and must be obtained in 
accordance with the regulations hereinafter set forth.” 

This being so, when contention was made by the 
appellant that fusel oil was in fact a synthetic 
organic chemical and should be classified as such, in 
order that it might be excluded from importation by 
refusal of specific individual license therefor at times 
when it or a satisfactory substitute (i. e., for certain 
uses, the butyl alcohol made by appellant) was 
obtainable in this country in sufficient quantities and 
on reasonable terms as to price, quality, delivery, etc., 
the War Trade Board Section of the Department of 
State sought such advice as it could procure at the 
time and as a result, on the 23d of May, 1921, wrote 
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the Chief of the Customs Division of the Treasury 
Department (R. p. 30, 31) that it had received advice 
from what were considered to be competent authori¬ 
ties to the effect that, among other commodities, 
fusel oil should be regarded as a synthetic organic 
chemical and that no importations should be allowed 
except under individual license issued by the War 
Trade Board Section. The letter continued: 

I would suggest that, for the purposes of this 
control , you instruct collectors of customs by 
circular letter substantially as follows: “The 
War Trade Board Section of the Department 
of State holds that butanol or butyl alcohol, 
acetone, amyl alcohol, and fusel oil are syn¬ 
thetic organic chemicals and as such require 
individual import license from the War Trade 
Board Section before their importation may be 
effected.” 

That was accordingly done (R. pp. 31, 32); but 
it is perfectly obvious from the purport of the letter 
to the Chief of the Customs Division that it was merely 
for purposes of classification under the broad power 
of control that then existed to grant, withhold, or 
refuse licenses at discretion, and that this was not a 
holding that from a scientific, technical, chemical 
viewpoint fusel oil was in fact a synthetic organic 
chemical. (See all this elaborated in Mr. Dickson’s 
opinion, R. pp. 65 et seq.) Besides, as stated in Mr. 
Dickson’s opinion, defendant’s Exhibit B (R. p. 65), 
the appellant’s attorney “ was told positively and in 
unmistakable terms that fusel oil was being classi¬ 
fied as a synthetic organic chemical because it was 
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understood by the War Trade Board Section to be 
such as we were then advised and warned that the 
commodity might thereafter be held not to be sub¬ 
ject to such classification if at any time in the future 
the question should be raised and satisfactory evi¬ 
dence should be submitted to show that the classifi¬ 
cation was erroneous.” 

The principle of stare decisis can not he held to apply 
in such a case. 

At the time the current Treasury decision was 
announced stating that fusel oil is not to be classified 
as a synthetic organic chemical (R. p. 34) there had 
been no long course of uniform decisions in the matter. 
There was no settled departmental construction 
either in the Treasury or State Department. Appel¬ 
lant had been expressly advised that the decision of 
the War Trade Board Section was subject to change. 
As already stated, under the broad discretionary 
power the Department of State possessed, not only 
could its classifications be changed at any time, but 
the regulations themselves could be amended or 
wholly withdrawn and totally different ones substi¬ 
tuted for them without notice whenever it might 
seem to the Department advisable to make such a 
change. As shown above, the character of the 
control that was being exercised by the Department 
of State under the trading with the enemy act and 
the proclamation and Executive orders issued by 
authority thereof was utterly different from that 
which is now being exercised by the Secretary of the 
Treasury under the provisions of the dye and chem* 



ical control act of May 27, 1921. There is no sub¬ 
stantial similarity whatever in the then ex&ting 
and present situations. The Treasury decision issued 
September 30, 1921 (R. p. 34), and which is com¬ 
plained of in this proceeding, is the first and only 
one that has been issued by the Treasury Department 
on its own account and under the provisions of the 
current act. 

The Second Assignment of Error. 

The power conferred on the Secretary of the 
Treasury by the dye and chemical control act of 
May 27, 1921, is both a discretionary and a judicial 
power, or, if not a broadly discretionary, certainly 
a judicial power, and to that extent a discretionary 
one. He is empowered to determine whether or not 
commodities within the classifications specified in 
the act or satisfactory substitutes are, when sought 
to be imported, obtainable in this country or in a 
United States possession in sufficient quantities, and 
on reasonable terms as to quality, price, and delivery, 
and whether or not they are for consumption by an 
actual consumer in the United States or a United 
States possession within six months after receipt. 

As an incident to that power, the Secretary is, of 
course, given the further power to determine whether 
a particular commodity that may be sought to be 
imported is or is not embraced in any classification 
specified in the act. It is true that he is not in 
express terms given this incidental power, but it is 
clear that it is necessarily implied, and of course 
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what is necessarily implied from the provisions of a 
statute is as much a part of the statute as that which 
is expressed in it. As the act itself does not specify 
the particular commodities that are to be held to be 
included in the general classifications it prescribes, it 
would be impossible for the Secretary of the Treasury 
to exercise the power that is in express terms con¬ 
ferred unless he had the power to determine what 
commodities are and what are not within the classi¬ 
fications. Therefore it must have been the intention 
that he should have such power. Any other con¬ 
struction would reduce the provision to an utter 
absurdity, and this the courts will not do if by any 
sensible, practicable construction that can be avoided. 

For this reason also there can be nothing in the 
contention of counsel for appellant, on page 32 of 
their brief, that because Congress failed to adopt the 
exact wording as to rules and regulations that was 
proposed by Senator Knox, to the effect that such 
rules and regulations might be such as were neces¬ 
sary for the accomplishment of the purposes of the 
provision, and inserted instead a general provision 
as to rules and regulations that applied to the whole 
act, Congress “ kept within its own hands the defini¬ 
tion of the commodities whose importation was pro¬ 
hibited and stripped the Secretary of the power to 
do more than issue licenses under the limited condi¬ 
tions of the act for those substances, which, in point 
of fact, fall within the definitions and classifications 
prescribed by the act.” 
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There are no definitions in the provision. Except 
for the naming of sodium nitrite, there are only 
classifications, and obviously Congress could not 
have stripped the Secretary of a power that had not 
been conferred. If it was conferred, of course he 
could not have been stripped of it by the act that con¬ 
ferred it. If Congress itself refrained from specify¬ 
ing the commodities that were to be included in the 
classifications, it must have intended that the Secre¬ 
tary of the Treasury should do so, and if it also 
refrained from defining the chemical or other prin¬ 
ciples of processes on which such specifications were 
to be determined, it must have intended that these, 
too, should be determined by the Secretary. For 
the reasons hereinbefore stated, it could not have 
intended that only the same commodities that had 
been classified as synthetic organic chemicals by the 
Department of State should be so classified. 

To put this in another way: Conceding for the pur¬ 
pose of argument that the contention of counsel for 
appellant is correct, that if, in fact, fusel oil is a 
synthetic organic chemical, producers of it in this 
country and the appellant as the producer in this 
country of a satisfactory substitute are entitled to 
the benefit of the control, who is to decide whether 
the commodity does in fact fall within that classifica¬ 
tion? Counsel for appellant say that Congress 
reserved to itself the decision. But if it did, it is 
clear that in its only enactments on this particular 
subject of control of importations of dyes and chem- 
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icals, namely, the act of May 27, 1921, providing for 
the control, and those of August 24 and November 16, 
1921, extending the period of the control, no such 
decision was announced. In none of these acts is 
fusel oil or any synthetic organic chemical specified 
or so much as mentioned by name.. (Sodium nitrite 
is not a synthetic organic chemical.) And it would 
be ridiculous to assume that it was the intention that 
whenever a question might arise as to the classifica¬ 
tion of a particular commodity under the provisions 
of the act, the question should be referred to Congress 
in order that the commodity might be made the sub¬ 
ject of a specific classification by further enactment. 
Embraced in the classes described in the act are 
thousands of individual commodities, and, in view of 
the fact that such questions are constantly arising, 
it would be equally ridiculous to assume that it was 
the intention that classifications formerly made by 
another department of the Government for a totally 
different purpose and under a species of control of a 
totally different character, as shown above, should be 
held to be, in effect, a legislative definition of the 
classifications provided for in the current enactment. 
If such should be construed to have been the inten¬ 
tion, no new classification—that is, no classifications 
of commodities that were not formerly classified by 
the Department of State—could be made by the Sec¬ 
retary of the Treasury, and all such new classifica¬ 
tions would have to be referred to Congress to be made 
the subject of further enactment. 
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And it is significant that, if it had been the in¬ 
tention of Congress to reserve to itself the definition 
and classification of the commodities that were to be 
regarded as embraced in the classes indicated in the 
act, it would have been practicable to specify the 
commodities contemplated. Congress does this in 
tariff acts. Information, at least as to what are 
generally admitted to be within the classes indicated 
in the act, could have been obtained from the Tariff 
Commission, the War Trade Board Section of the 
Department of State, and other departments of the 
Government, and provision for the decision of ques¬ 
tions as to the proper classification of other commodi¬ 
ties by some tribunal or some one other than the 
Secretary of the Treasury or for review by the courts 
could have been specifically made if it had not been 
desired that he should not determine them, or have 
the final decision of them, but this was not done. 
As above pointed out, that power of determination, 
if not in express terms, at least by necessary implica¬ 
tion, was conferred on the Secretary of the Treasury 
and on him alone. 

It results that this case, as stated by Mr. Justice 
Hoehling in his opinion in the court below (R. p. 74), 
“ would seem, to fall squarely within the principles 
announced in Ness v. Fisher , Secretary of the Interior 
(223 U. S. 683) and Alaska Smokeless Coal Company v. 
Lane , Secretary of the Interior (250 U. S. 549),” that 
the courts will not interfere by injunction or man¬ 
damus with the exercise by the head of an executive 
department of the Government of a power other than 
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a purely ministerial power—in other words, of a judi¬ 
cial or discretionary power that is conferred on him 
by Congress when his exercise of it is within the scope 
of that power, and when his exercise of it is not 
arbitrary or capricious, and this no matter how the 
courts may differ in opinion with such executive 
officer as to the soundness of his judgment. 

In the case at bar, “ from the fact that a difference 
of opinion exists as to the proper classification of 
fusel oil, it necessarily follows that it can not here be 
said,” as Mr. Justice Hoehling further stated in his 
opinion ( id.), “that the action of the Secretary was 
either arbitary or capricious or that the classification 
made by him was not a legally possible one.” 

The cases cited by counsel for appellant in their 
brief (pp. 27 et seq.) in support of their contention 
that Congress having prohibited, except under limited 
conditions, the importation of certain general classes 
of drugs and chemicals, the importation of any drug 
or chemical that does not fall within those classifica¬ 
tions is prohibited, no matter what the opinion of 
the Secretary of the Treasury may be as to its nature, 
and that since, therefore, if in fact the commodity 
produced by an American manufacturer falls within 
one of those classes, or is a satisfactory substitute for 
a commodity that is so embraced, the American 
manufacturer is entitled to the benefit of the em¬ 
bargo and control provided for by the act, and, as a 
consequence, when that right is invaded, may invoke 
the judicial power of the courts, are not in conflict 
with the two cases cited by Justice Hoehling. 
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Except in so far as certain of the statements in the 
various opinions uniformly support the conclusion 
reached in the court below, all of these cases are 
clearly distinguishable, for in no one of them was 
the question involved the same as that involved in 
the case at bar. 

The case of Merritt v. Welsh (104 U. S. 694), for 
example, is not one in which a power similar to the 
one in the case at bar was conferred on an executive 
officer. The act of Congress there in question re¬ 
lated to the assessment of duties on imported sugars 
and provided that “ the standard by which the color 
and grades of sugar are to be regulated shall be 
selected and furnished to the collectors of such ports 
of entry as may be necessary by the Secretary of 
the Treasury from time to time and in such manner 
as he may deem expedient.” This was not a judicial 
power; it was a ministerial duty. A subsequent 
tariff act prescribed various duties for sugars above 
and below No. 7 Dutch standard in color. What 
the court held in that case was that— 

The evidence shows that the Secretary per¬ 
formed this duty by procuring the standards 
from the proper parties at Amsterdam, and 
furnished them to the collectors. * * * It 
can not be justly contended that this section 
[of the Revised Statutes under which he pro¬ 
vided the standards] authorized the Secretary 
to adopt a different standard from that pre¬ 
scribed by Congress, to wit, a standard of 
chemical constitution indicated by a polari- 
scope, instead of a standard of color. * * * 
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If experience shows that Congress acted under 
a mistaken impression, that does not author¬ 
ize the Treasury Department or the courts to 
take the part of legislative guardians and by 
construction to make new laws which they 
imagine Congress would have made had it 
been properly informed. 

There is no such question in the case at bar. 
Here the Secretary of the Treasury has not exceeded 
his power but has acted strictly within it. 

In the case of Morrill v. Jones (106 U. S. 466), 
cited by counsel for appellant in their brief, a judi¬ 
cial power was conferred on an executive officer 
though not one similar to that here in question. 
That case too is one in which the Secretary was held 
to have exceeded his authority. In that case the 
statute provided that “ animals, live, especially im¬ 
ported for breeding purposes from beyond seas, 
shall be admitted free [of duty] upon proof thereof 
satisfactory to the Secretary of the Treasury.” A 
customs regulation was issued by the department in 
which it was provided that collectors of customs 
must “be satisfied that the animals are of superior 
stock, adapted to improving the breed in the United 
States.” What the court held in that case was 
that— 

The Secretary of the Treasury can not by 
his regulations alter or amend a revenue law. 
All he can do is to regulate the mode of pro¬ 
cedure to carry into effect what Congress has 
enacted. In the present case we are entirely 
satisfied that the regulation acted upon by 
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the collector was in excess of the power of 
the Secretary. The statute clearly includes 
animals of all classes. The regulation seeks 
to confine its operation to animals of superior 
stock. This is manifestly an attempt to put 
into the body of the statute a limitation which 
Congress did not think it necessary to pre¬ 
scribe. 

In the case of Noble v. Union River Logging Railroad 
Comimny (147 U. S. 165), another of the cases cited by 
counsel for appellant, the same question as to whether 
the officer had exceeded his power was involved. A 
bill in equity had been filed to enjoin the Secretary 
of the Interior and the Commissioner of the General 
Land Office from executing an order revoking ap¬ 
proval of certain maps of the railroad company show¬ 
ing its right of way over certain public lands and to 
prevent interference with its enjoyment of the right 
of way in question, which the company contended 
was secured to it by an act of Congress. On appeal 
the court said: 

With regard to the judicial power in cases of 
this kind, it was held by this court as early as 
1803 in the great case of Marbury v. Madison 
(1 Cranch, 137), that there was a distinction 
between cases involving the exercise of judg¬ 
ment or discretion and those which are purely 
ministerial; that with respect to the former 
there exists, and can exist, no power to control 
the executive discretion, however erroneous 
its exercise may seem to have been, but, with 
respect to ministerial duties, an act or refusal 
to act is, or may become, the subject of review 
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by the courts [here citing a number of cases]. 
We have no doubt that the principle of this 
decision applies to a case wherein it is con¬ 
tended that the act of the head of a department 
under any view that could be taken of the 
facts that were laid before him, was ultra 
vires and beyond the scope of his authority. 
If he has no power at all to do the act com¬ 
plained of, he is as much subject to an injunc¬ 
tion as he would be to a mandamus if he 
refused to do an act which the law plainly 
required him to do. 

And here it will be noted that in holding that the 
court had jurisdiction in the matter because the Sec¬ 
retary of the Interior and the Commissioner of the 
General Land Office had acted ultra vires , the court 
took occasion to reaffirm the rule that courts will not 
interfere by injunction or mandamus with the judg¬ 
ment or discretion of an executive officer, even though 
in the exercise of it his decision may seem erroneous, 
when that judgment or discretion is exercised with 
respect to a matter that is not purely ministerial and 
when the officer is acting within the scope of his 
authority. 

Neither is Public Clearing House v. Coyne (194 
U. S. 497), also cited by counsel for appellant in their 
brief, a case here in point. That is a case in which 
was involved a question as to the constitutionality 
of the act of Congress providing that “ the Postmaster 
General may, upon evidence satisfactory to him that 
any person or company is engaged in conducting any 
lottery, gift enterprise,” etc., “or that any person or 
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company is conducting any other scheme or device 
for obtaining money or property of any kind through 
the mails by means of false or fraudulent pretenses, 
representations, or promises, instruct postmasters at 
any post office at which registered letters arrive 
directed to any such person or company, to return 
all such letters to the postmasters at the places at 
which they were originally mailed, with the word 
‘fraudulent’ plainly written or stamped on the out¬ 
side thereof.” The court reaffirmed the principle 
stated in the above-mentioned case of Noble v. Union 
River Logging Railroad , and in that connection said: 

That the party injured has a right to invoke 
the judicial power of the Government when¬ 
ever his property rights have been invaded by 
the exercise of such power [as that conferred 
on the Postmaster General] was settled by 
this couit in Noble v. Union River Logging 
Railroad (147 U. S. 165), as well as in the 
McNulty case. 

But the court added— 

But, as already indicated, it would practi¬ 
cally arrest the executive arm of the Govern- 
* 

ment if the heads of departments were le- 
quired to obtain the sanction of the courts 
upon the multifarious questions arising in 
their departments before action w r ere taken in 
any matter which might involve the tem¬ 
porary disposition of private property. Each 
executive department has certain public func¬ 
tions and duties the performance of which is 
absolutely necessary to the existence of the 
Government, but it may, temporarily at least, 
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operate with seeming harshnesss upon indi¬ 
viduals. But it is wisely indicated that the 
rights of the public must in these particulars 
override the rights of the individuals, pro¬ 
vided there be reserved to them an ultimate 
recourse to the judiciary. 

In United States v. United Verde Copper Company 
(196 U. S. 207), another of the cases cited by counsel 
for appellant, it w T as held that the Secretary of the 
Interior had attempted by a regulation to give an 
authoritative and final construction to a statute. 
The court said: 

This we regard as beyond his power. * * * 
If rule 7 is valid, the Secietary of the Interior 
has power to abridge or enlarge the statute at 
will. * * * Such power is not regulation; 
it is legislation. The power of legislation 
was certainlv not intended to be conferred on 

V 

the Secretary. Congress has selected the in¬ 
dustries to which its license is given and has 
entrusted to the Secretary the power to regu¬ 
late the exercise of the license, not to take it 
away. 

The same principle is affirmed in the case, cited by 
counsel for appellant, of United States v. George 
(228 U. S. 14). From what has been said and shown 
in the foregoing it is manifest that a classification 
by the Secretary under the power conferred on him 
by the act in question in the case at bar is not an 
attempt at legislation. 

The decision in Interstate Commerce Commission 
v. Northern Pacific Railroad Company (216 U.S. 538), 
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cited by counsel for appellant, was to the effect that 
where the act authorized the commission to estab¬ 
lish through rates and through routes provided “no 
reasonable or satisfactory through route exists,” the 
commission was not justified in going beyond the 
statute and designating another through route where 
it could not be shown that no reasonable or satis¬ 
factory through route existed, but only that another 
through route might be in some respects more satis¬ 
factory. The words “ reasonable ” and “ satisfactory ” 
have no application in that meaning to the case at 
bar. 

In the case of Waite v. Macy (246 U. S. 606), upon 
which counsel for appellant lay great stress in their 
brief, the act in question provided for the establish¬ 
ment of standards of purity, quality, and fitness for 
consumption of all kinds of tea sought to be im¬ 
ported. A board was appointed for the purpose 
of ascertaining whether teas brought into port were 
up to the required standards. In the case cited 
importation was refused and remedy was sought by 
the iiltending importer by way of injunction. The 
court held: 

No doubt it is true that this court can not 
displace the judgment of the board in any 
matter within its jurisdiction, but it is equally 
true that the board can not enlarge the pow¬ 
ers given to it by statute and cover a usurpa¬ 
tion by calling it a decision on purity, qual¬ 
ity, or fitness for consumption. * * * The 


Secretary and the board must keep within 
the statute which goes to their jurisdiction, 
and we see no reason why the restriction 
should not be enforced by injunction. * * * 
We are satisfied that no other remedy, if 
there is any other, will secure the plaintiff’s 
rights. 

If therefore it can be held, as counsel for the 
appellees in this case contend that it must, that a 
discretionary or judicial power is conferred on the 
Secretary of the Treasury by the dye and chemical 
import control provisions of the act of May 27, 
1921, and that that power includes the power to 
classify commodities sought to be imported; and if 
it can be held, as counsel for the appellees contend 
that it must, that in the case at bar the Secretary 
of the Treasury acted within the scope of his au¬ 
thority, and not arbitrarily or capriciously but ad¬ 
visedly, the cases cited by counsel for appellant can 
have no application to the facts that have been es¬ 
tablished in the present case, except, as above stated, 
in so far as they inferentially support the conclu¬ 
sion that was reached by Mr. Justice Hoehling in 
the court below. 

The point suggested by the court below in its 
memorandum opinion, that the plaintiff can not 
maintain its bill because it is not a producer of fusel 
oil (R. pp. 71, 72), was made by counsel for appellees 
on the hearing. It was not pressed, however, 
because it was thought that the main question 
involved was the power of the court to review the 
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decision of the Secretary of the Treasury and that 
the case could be decided on that point alone. 

Decaiur v. Paulding , 14 Pet. 487, 515. 
Kendall v. Stokes , 12 Pet. 524. 

Dunlap v. Black, 128 U. S. 40. 

Public Clearing House v. Coyne , 194 U. S. 
497, 515-6. 

Ness v. Fisher , 223 U. S. 683. 

Alaska Smokeless Coal Co. v. Lane , Sec. 
Ini ., 250 U. S. 549. 

t/. S. ex. rel. Ashley v. Roper , 48 App. 
D. C. 69. 

Wherefore, it is respectfully submitted that the 
judgment of the court below was right and proper 
and should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

Attorney of the United States in 

and for the District of Columbia. 
Charles W. Arth, 

Assistant Attorney of the United States 

in and for the District of Columbia. 
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